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THE TRUSTEES’ DILEMMA 


BAS tsi S02 ete oS a Senaes 2 Ss sate 








ionaasaiey for f fast F unds 


“The business ot this firm consists pri- isa) Ciiicaie fa Gadndécion with: the 
marily of supplying institutions with 2 purchase and sale of securities in cithet 
comprehensive investment service 0 5! ease Ge unithend tharkers. 


In ‘the conduct of our business we 
Our long orang witht the legal endeavor to maintain toward out cus- 
investment field, and ovr extensive tomers the same fiduciary attitude that 


}, Analytical, t equip us. to characterizes the relationship of a trust 
S  rendér'a ctaaaesy service peeps Ta Sompany to its own clients. 
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Dick & Merle-Smith 
Members New Y ork Stock Exchange 
30 Pine Street, New York . 30 State Street, Boston 


Continuing the security business of Roosevact « Son founded 1797 










New York Escrows 





If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 








contracts for our clients and have acquired the necessary 
experience to solve the varivus difficulties that ofttimes arise 
in connection with real estate. 
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For over fifty years, we have been closing real estate 
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Recognition of the Ethical Standards of Trusteeship 


1937 Message to Trust Men 


BLAINE B. COLES 


President of the Trust Division, American Bankers Association, and Vice President 
of the First National Bank, Portland, Ore. 


HE beginning of a new year takes on a solemn significance as we pause brief- 

ly to review the past and look forward to the future. The year of 1936 has 
been an important period in the history of trust institutions in the United States. 
All who are concerned with the administration of trust departments may well 
take pride in the record that has been made. Improvement in economic condi- 
tions has made it possible to increase corpus values in private trust accounts and 
estates as well as to improve the quality of the investments held. Uniformly 
over all the country we find that trust men have been alert and vigilant in the 
management of business committed to them, and accordingly customer and client 
relations have improved immensely. . 


The executive officers and directors of trust institutions are taking an in- 
creased interest in fiduciary matters and more than ever before we observe on 
every side a growing appreciation of the responsibilities of trust administration 
and a greater recognition of the highly ethical standards involved. The State- 
ment of Principles of Trust Institutions adopted in 1933 by the American Bank- 
ers Association has been a large factor in promoting a better understanding of 
the trust business both by the public and by the officers and directors of banks 
or trust institutions who have not been immediately concerned with trust de- 
partment affairs. In the minds of many it now seems timely to proceed further 
in the raising of ethical standards, and we hope that the year 1937 may see the 
adoption of A Statement of Ethical Obligations of Trust Men as individuals. 
Those of us who have been in the trust business for years have long recognized 
and understood the serious responsibilities and high standards of business con- 
duct to which our position makes us subject. However, like the weather, nothing 
much has been done about the personal ethical considerations inherent in our 
work. Now we have an opportunity to again move forward to new accomplish- 
ments on a broad, united, high-minded and ethical program. 


The Graduate School of Banking has made new records in the past year, and 
this most important unit in our fiduciary life has mapped out an even greater 
plan for the coming year. . Much may and will be expected from the Graduate 
School in the future, and its influence on the trust business of this country can 
hardly be over-estimated. 


Trust business and fiduciary practices as we know them today are the com- 
posite result of the experience of the past. Improvements have been made in 
every department of our business as time has proven to be wise. We face still 
other reforms, some having been suggested in the field of corporate mortgage 
trusteeships which merit our profound study and consideration. Further de- 
velopments in other divisions of our business are inevitable as we travel down 
the long highway of the future. The Trust Division of the American Bankers 
Association is devoting much time to the careful examination of many problems 
and a tremendous amount of research is now being carried on and will be con- 
tinued in order to find correct and wholesome solutions. The future is bright if 
we will carry on with patience, application and diligence, bringing along with us 
our own traditions of fidelity, honesty and good faith which with real trust men 
are a very part of life itself. 
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Trust Companies 


and Lawyers: Our Common 
Interests 


Meeting National and Social Responsibilities 


FREDERICK H. STINCHFIELD 
President, American Bar Association 


HEN one branch of government 

alone may take as much as seven- 
tenths of a man’s estate, at his death, for 
taxes; or more than a half of what he 
wishes to give away during his life; or 
four-fifths of what he gains in a year; 
however much the taxpayers are inter- 
ested, trust companies and lawyers are 
thoroughly concerned both profession- 
ally and socially. When Mae West 
earns $480,000 and has left $150,000 af- 
ter taxes, those who have bought tickets 
to see that she is no angel at, say, forty 
cents per ticket, have paid, so far as her 
income is concerned, forty cents for what 
could have been purchased for thirteen 
cents; in that everyone is concerned, in- 
cluding trust companies and lawyers. 

All the internal problems you and we 
have are not so vital. We can consider 
them here; but in dealing with them we 
must remind ourselves that today they 
are but incidentals. 

A trust company per- 
forms a large number of 
functions which do not im- 
mediately affect the law- 
yer. But as tax problems 
multiply, an increasing 
number of individuals and 
their lawyers are becom- 
ing interested in the fidu- 
ciary functions performed 
by trust companies under 
various’ so-called living 
trusts and under wills. 
What there may be left af- 
ter government has fin- 
ished is perhaps becoming 
even more precious. 


F. H. STINCHFIELD 


7 


There has not always been full har- 
mony between the trust company and 
lawyer as to the exact scope of trust 
company activities. It is not my purpose 
at this time to attempt to define this line. 
The differences have been trivial when 
the existence of common problems so in- 
finitely more important is remembered. 
Let us have no more differences. Our 
faces should be to the front, not con- 
cerned about the rear. 


Where persons have accumulated a 
fortune in excess of their own personal 
needs and of the immediate needs of 
their descendants, these persons inevit- 
ably become interested in setting up 
some machinery whereby the results of 
their personal success may be preserved 
for the benefit of their heirs. This is, of 
course, even more true as to charitable 
trusts. Such machinery usually con- 
templates the creation of some form of 
trust; and in view of the 
sums involved and the need 
of continuity of adminis- 
tration, one of the trustees 
is usually a trust company. 
Such trusts were once set 
up only in wills, but in later 
years an increasing number 
of living trusts have been 
created. We do not believe 
you are wise ever to disre- 
gard lawyers in these mat- 
ters. 

The tendency to create 
living trusts has been ac- 
celerated, possibly largely 
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created, by the effort to achieve tax sav- 
ings. Trusts have been established for 
the purpose of distributing the income of 
large taxpayers in lower income tax 
brackets. Similarly, trusts have been 
created for the purpose of taking some 
portion of the property out of the own- 
er’s estate so as to reduce particularly 
Federal Estate Taxes, gaining the ad- 
vantage of the lower rate of gift taxes 
plus the advantage of taking top brack- 
ets off the estate and putting it in the 
lower gift tax brackets. Of course, the 
tax motive has also been present in the 
creation of trusts in wills where it has 
been sought to avoid the imposition of a 
second estate tax upon the death of the 
first taker by giving to the first taker 
merely an income during her or his life. 
Can there be any question but that all 
the problems here involved are much 
within the proper province of lawyers? 

Of course, in living trusts there has 
always been a reluctance on the part of 
donor to fully surrender all his interest 
in the property. The Federal Govern- 
ment, at least, is now rather rigorously 
forcing upon the owner of property the 
absolute choice of tax liability or abso- 
lute surrender of interest in the prop- 
erty. This particular field of legal spar- 
ring between the owner of property and 
the Federal Government, in which both 
the lawyer and the trust company are 
concerned, seems destined to remain with 
us—forever, shall we say! 


The lawyer and the trust company are 
further interested in the power to be 
given the trustee under the will or trust 
deed. A principal question is the extent 
of discretion to be granted the trust 
company in the matter of investments. 
Many beneficiaries, as well as trust com- 
panies, have discovered very unwieldly 
provisions in trusts and wills drawn un- 
der circumstances different from those 
in which we now live, particularly in 
view of the prevailing low interest on 
so-called legal investments. How and to 
what extent should the trustee be au- 
thorized to invest in preferred and com- 
mon stock? To what extent might the 
power of investment be governed by 
statute, and what limitations or authori- 


zations should be contained in the trust 
instrument? The answers are for law- 
yers, as well as trust companies. 


An extensive field for clarification is 
in the matter of insurance trusts, with 
separate corporate trustees. This devel- 
opment is rather new. There have been 
few cases involving present problems. I 
have noticed that there have been a num- 
ber of articles in current law reviews 
which have high merit. I have felt that 
at this particular point the auditor, the 
insurance man, the trust official and the 
lawyer have all been interested, and have 
frankly wondered whether any one of 
them alone has sufficiently mastered the 
entire problem to render adequate ser- 
vice to the prospective donor or testator. 
We seem now to have with us a new type 
denoting himself as “Estates Counselor” ; 
he attempts to perform these functions. 


There are, of course, many practical 
questions which do not severally involve 
any large matters of policy. The Ameri- 
can Bar Association, as well as several 
State Bars, and I understand, even some 
local Bars, have special committees or 
groups interested in the study of trust 
law problems. I have noticed in the 
communications from your editor that 
the Trust Association, similarly, the 
special committees considering various 
angles of trust and related property law 
questions. I hope it will be possible for 
the “specialists” in all groups to be as- 
sociated in this more general develop- 
ment, even as they now are more or less 
associated in the practical administra- 
tion of living and testamentary trusts. 


We have recovered, have we not, from 
our competition fever? It must be so. 
We need your help and cooperation. We 
think we can offer you the equivalent. 
Why not join in the work of the new sec- 
tion of the American Bar Association, a 
division of which is devoted to trust con- 
siderations? 


Let us try, henceforth, to see things 
with a national, social view, find our hap- 
piness there, and cease the little enjoy- 
ment of personal differences. We need 
that effort for the good of our own souls 
and for the welfare of the United States. 








New. Era of Life Insurance - Trust Cooperation 








THEODORE M. RIEHLE 
President, National Association of Life Underwriters 

















THINK I see, in this cooperative movement between life underwriters and 
trust officers, the beginning of a new period of enlarged usefulness to estate 
holders. I see it as possibly the third stage of the development. 

Prior to 1929 there had grown up in the minds of people in this country 

generally, a realization of the need for a better organization of their estates. 
There also came a recognition of the importance of life insurance, properly ar- 
ranged. Trust officers and life underwriters discovered a community of interest 
in estate creation and conservation. 
4 Then, from 1930, through the several hectic years which are now behind 
; us, there occurred a substantial revision, and in some cases termination of these 
estate building-plans, and of the life insurance programs involved. Unfortun- 
ately, some misunderstandings crept into the common undertaking during those 
years, for which the representatives of both institutions were probably equally 
responsible. The mutuality of interest was lost sight of. But more than that, 
the controlling interest of the estate creator was also, in some instances, ignored. 
Even some bitterness entered into our mutual relationships. 

But now I envision the beginning of a new progress. Constructive expan- 
sion of our joint program is already indicated. A sane and intelligent basis of 
cooperation is being evolved. The competitive factor has been largely elimin- 
ated and the whole movement has been lifted onto a higher plane of service to 




































the public. 








“This Department has been charged 
with the duty of supervising the opera- 
tions of trust companies incorporated by 
special Act of Parliament of Canada or 
by letters patent under the Companies 
Act of Canada only since 1920. Our 
knowledge of the facts extends back only 
to that year. 

“With reference to the said compan- 
ies, I may say that I know of no losses 
of estate or trust funds during the said 
period in any case in which sole respon- 
sibility for the investment of such funds 
rested with the trust company. There 
may have been cases in which invest- 
ments made and approved by the client 
have depreciated. 

“For about the same period this De- 
partment has also made yearly examina- 





ADMIRABLE RECORD OF CANADIAN TRUST COMPANIES 


HON. G. D. FINLAYSON 
Superintendent of Insurance, Department of Insurance, Ottawa, Canada 





tions of the trust companies incorpor- 
ated by the Legislature of the Province 
of Nova Scotia. This has been done by 
arrangement between the Governments 
of Canada and of that Province. With 
reference to the companies so incorpor- 
ated I know of no loss sustained of es- 
tates or trust funds. 


“Since previous correspondence in 
1934, the supervision of the Department 
has also been extended to the trust com- 
panies incorporated by Acts of the Leg- 
islature of the Province of New Bruns- 
wick. The general statement above may 
therefore now be regarded as extending 
also, since the said date, to trust compan- 
ies of New Brunswick.” 


From letter of January 4, 1937 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 


company, whose charter marked 
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the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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On the 1937 Legislative Horizon 


State legislatures in session during 
January number forty. With the new 
Congress also getting under way this 
promises to be what is colloquially known 
as “a legislative year.” The 75th Con- 
gress will find a heavy burden in provid- 
ing a truly practical adaptation of gov- 
ernment to its proven social responsibili- 
ties and in considering ways and means 
to meet the proposed reorganization of 
the executive branch of the national gov- 
ernment. Attention of the trust and 
banking fraternity, concerning these re- 
organizations, will naturally center on 
actions affecting the so-called “fourth 
branch” of the government, including 
such semi-judicial agencies as the Fed- 
eral Reserve Board and the Securities 
and Exchange Commission. 

Two pending developments are of es- 
pecial interest to all trust men—federal 
legislation respecting corporate trustee 
functions; and issuance of Federal Re- 
serve Board regulations for qualification 
of the “common trust fund” under Sec- 
tion 169, Title 1, of the Revenue Act of 
1936. It is possible that these regula- 
tions will be forthcoming within a few 
weeks and thus open up to capable trus- 
tees the opportunity for a much-needed 
democratization of trust services. The 
S. E. C. has a heavy schedule in connec- 
tion with their corporate reorganization 
and protective committee reform activi- 
ties and also, as Chairman Landis stated, 
is convinced of “the compelling need for 
comprehensive legislation regulating in- 
vestment trusts.” Adequate considera- 
tion of the revolutionary proposals affect- 
ing corporate trusteeship will be difficult 


and further impartial study should re- 
veal the difficulties and disadvantages of 
the “separation” theory as against care- 
fully conceived regulation. 

Banking leaders of the Administration 
are reported as having indicated that no 
major legislation in this field is in view, 
aside from consideration of some “tech- 
nical” revisions of the banking law. Bills 
providing for the extension of branch 
banking are understood to have favor in 
the Senate Banking and Currency Com- 
mittee, but are given little chance of any 
important development. A bill (H. R. 
III) has been introduced, to create a 
Commission for study of national bank- 
ing policies. 

Other matters of interest to banks and 
trust companies, on which legislative ac- 
tion is expected, concern modification of 
the undistributed profits tax to relieve 
debt-burdened and small corporations, 
and of reserve and tax requirements im- 
posed by the Social Security Act. There 
is also considerable effective agitation 
for revision of personal income taxes, in- 
cluding the capital-gains feature. Low 
interest rates are not conducive to high 
income tax receipts. 

Without doubt the attention of both 
financial and governmental interests will 
be focused on business conditions, for, as 
has been pointed out before, successful 
democratic government is heavily depen- 
dent on continuation of “good business.” 
But business can hardly be expected to 
thrive or take constructive initiative un- 
der such competition as utilities face 
from extension of T. V. A. and similarly 
subsidized developments, or as many 
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railroads would face a government-finan- 
ced waterway program in the St. Law- 
rence. President Roosevelt said, in his 
inaugural address that “we have begun 
to bring private autocratic powers into 
their proper subordination to the pub- 
lic’s Government.” Business will have 
to meet the objectives sought by such ef- 
forts to reduce costs or demonstrate the 
inherent limitations. In a recent address, 
Postmaster-General Farley stated that 
“no man or element of good will and hon- 
est intent need fear the next administra- 
tion of Franklin D. Roosevelt.” 


The cost of money is an important 
problem of the government, and the Ad- 
ministration seems committed, so far as 
it is able, to maintenance of low interest 
rates. Today, ‘social’ control of interest 
rates is playing an influential part, as 
well as economic controls. It may be de- 


sirable, for protection of life-tenants of 
trusts, to provide for some elasticity in 
the invasion of principal, under proper 
limitations, especially if this ‘social’ con- 
trol continues to be felt, and if the cost 
of living outstrips investment income. 


Trust Investment Discretion 


TATUTORY restrictions as to secur- 

ities in which trustees must invest, 
unless specifically exempted by the trust 
instrument, have definite advantages 
where the trustee is not equipped to meet 
the responsibilities of investment discre- 
tion, but for the economically sophisti- 
cated they have often proven a handicap. 
Life tenants have borne much of the 
brunt, and problems of amortization and 
re-investment initiative bear heavily on 
the trust department. To overcome the 
‘rigor mortis’ of inflexible statutes, com- 
plicated legal tests have sometimes been 
introduced which may prove expensive 
to interpret. It is well recognized that 
a categorical ‘legal list’ is not per se a 
guarantee of security. Their lethargic 
influence and the resulting literal judi- 
cial interpretations may work increasing 
embarrassment on both beneficiary and 
trustee. Authoritative observors believe 
that comparative analysis of the so-called 
“Massachusetts Rule” would be of prac- 
tical benefit in striking a proper balance 


between investment hindsight and fore- 
sight in removing some of the injustices 
inherent in literal determination of a 
trustee’s investment liability. The. Rule 
does not remove the accountability of the 
trustee for exercise of prudence, good 
faith and reasonable judgment, it has the 
salutary possibility of making the trust 
investment problem a business matter 
rather than purely a legal one. Economic 
laws are too often at variance with their 
statutory brothers to allow a satisfac- 
tory record to be made by exclusive re- 
liance on the latter, and it may be well to 
determine the issue both in the drafting 
of the trust instrument and in the legis- 
lative chambers. Two approaches to so- 
lution of this problem are presented in 
this issue, one by the eminent investment 
authority, Richard Dana Skinner, in his 
description of “The Trustee’s Dilemma”, 
and the other by introduction of the prin- 
ciples and qualifications of the “‘Massa- 
chusetts Rule” for trust investment by 
Messrs. Newhall and Shaw of Boston. 
Whatever the legalistic wrappings of the 
trust ‘package’, the basic measure of the 
trustee’s performance must lie largely in 
his ability to successfully preserve the 
real value of the property. It is not in- 
conceivable that the interests of both 
life tenant and remainderman can be 
served to mutual advantage by a judi- 
cious application of investment discre- 
tion. 


House Banking Committee 


The complete roster of the House 
Banking and Currency Committee for 
the Seventy-fifth Congress, including 
several new members, follows: 


Henry B. Steagall, Ala., Chairman; 
T. Alan Goldsborough, Md.; Michael K. 
Reilly, Wis.; Frank W. Jancock, Jr., N. 
C.; Clyde Williams, Mo.; Brent Spence, 
Ky.; James I. Farley, Ind.; James A. 
Meeks, Ill.; Herman P. Koppleman, 
Conn.; Martin J. Kennedy, N. Y.; Thom- 
as F. Ford, Calif.; Paul Brown, Ga.; D. 
Worth Clark, Ida.; Wright Patman, 
Tex.; Raymond S. McKeough, IIl.; Mar- 
cellus H. Evans, N. Y.; Andrew J. Tran- 
sue, Mich., and James P. McGranery, Pa. 











The Trustees’ Dilemma 


New Application of Conservative Trust Investment Principles 


RICHARD DANA SKINNER 
Vice-President, Pell, Kip & Skinner, Inc., Investment; Advisors, New York 


This realistic conception of investment conservation and the tradi- 
tional handicaps to exercise of trustee discretion is both provocative and 


enlightening. 


It suggests the possible need for a more clearly defined dis- 


tinction—by trustors, courts and fiduciaries—between the objectives of 


‘dollar’ and standard-of-living preservation. 


Mr. Skinner, who is the 


author of a forthcoming book on “Seven Kinds of Inflation”, draws upon a 
wide experience in savings bank and investment work in outlining some 
major economic changes that fundamentally affect investment values. 


—Editor’s note. 


HE modern trustee (whether corpo- 

rate or individual) finds his work 
enormously complicated and sometimes 
handicapped by a vast confusion as to 
the real objectives of a trust. Should he 
seek dollar stability of principal, for the 
benefit of remaindermen, at the expense 
of the current income and living stand- 
ard of the life tenant? Or should he 
try to reconcile both interests by seeking 
solely continuity of living standards for 
both life tenants and remaindermen? 
Will the courts sustain such a policy or 
reconciliation? And even if they do, how 
can the trustee attain this objective un- 
der the drastic restrictions imposed 
either by law or by traditions which have 
the moral force of law? 


Major Influences of Traditional Rules 


Some aspects of the peculiarly modern 
dilemma of the trustee will emerge from 
‘a simple statement of certain points that 
are almost self-evident—as follows: 


a) That a trustee under the laws and 
traditions of almost any state 
(and by the terms of most trust 
instruments) is supposed to be 
“conservative.” 

That “conservative” in the past— 
aside from all implications of cau- 
tion and avoidance of extremes— 
has meant, in a major sense, “ob- 
taining the highest possible in- 


come compatible with dollar safe- 
ty of principal.” 


That the contingent perils of trus- 
teeship have centered largely 
around possible “surcharge” or 
“strike” suits based on loss of 
principal figured in dollars, often 
without the just privilege of off- 
setting any such losses by gains 
in the same account. 


That many trust instruments 
have not only specified investment 
in so-called “legals”, but also the 
attitude of the courts, in not 
recognizing that the dollar is it- 
self constantly changing in value, 
has led to trustee investment be- 
coming concentrated in creditor 
claims—bonds, mortgages, etc.— 
as having maximum dollar stabil- 
ity of principal and reasonable 
dollar stability of income. 


This has led to a minimizing of the 
importance of standard of living as a 
main objective in the creation of many 
trusts. 


This increasing concentration of what 
was originally risk or ownership capital 
into purely creditor capital, with risk 
theoretically eliminated, is beginning to 
present a major economic and social 
problem, as well as a purely trustee prob- 
lem. 
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Granting complete discretion for the 
trustee, and clear objectives as to living 
standard versus dollar standard, the trus- 
tee still faces an economic world of such 
increased complexity that the resources 
for study now at his command wouid fre- 
quently be sadly inadequate. 


What is Real Conservation? 


These points need practically no ela- 
boration. In combination they have 
created a very special atmosphere in 
which trustees must live and work. They 
are sufficient, in the aggregate, to cause 
a rapid increase in trustee blood pres- 
sure, and a serious effort to at least blunt 
and polish off the horns of the dilemma. 

Some of the problems which trustees 
face and must solve in the near future, if 
they are to continue to serve a distinctly 
useful function in our increasingly com- 
plex society, can best be stated in a series 
of questions and answers based on the 
points listed above. 

First—just what should a conservative 
trustee be supposed to conserve? If our 
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answer to this is realistic rather than 
legalistic, we can say at once that a trus- 
tee should conserve the standard of liv- 
ing of the beneficiary, and, potentially, of 
remaindermen as of the date on which 
the trust becomes effective. The only 
exception should be when the trustor dis- 
tinctly specifies the objective of dollar 
conservation of principal. 


Second—does conserving the _ bene- 
ficiary’s standard of living imply obtain- 
ing the “highest income compatible with 
safety of principal’? The realistic an- 
swer to this question is also fairly simple. 
Conserving the standard of living does 
not always imply “obtaining the highest 
income compatible with safety of princi- 
pal.” It certainly does not imply this as 
an end in itself, but only, under certain 
circumstances, as a means to an end. The 
real end or objective means an average 
standard of living over the life of the 
trust determined by dividing the dollar 
income received by the rising or falling 
cost-of-living index. 


TRUSTEE ACHIEVEMENT 


Sept. 1929—Investment rate 4.76% Purchase of 119 
Cost of Living Index 100 Northern Pac. Prior Lien 4/97) 
Available Principal $100,000 @ 84 $99,960 
Income Required 4,760 Income 4,760 
Index of Living Standard: 4,760 — 4,760 — 100 
June 1931—lInvestment rate 4.20% 
Cost of Living Index 86.6 
Income Required $ 4,122 Income $ 4,760 
Principal Required 98,143 Bonds @ 95.5 113,645 
Index of Living Standard. 4,760 — 4,122 — 115.6 
June 1932—lInvestment rate 5.30% 
Cost of Living Index 77.6 
Income Required $ 3,694 Income $ 4,760 
Principal Required 69,698 Bonds @ 75.5 89,845 
Index of Living Standards: 4,760 — 3,694 — 129.0 
June 1936—Investment rate 3.64% 
Cost of Living Index 85.1 
Income Required $ 4,041 Income $ 4,760 
Principal Required 111,016 Bonds @ 109.85 130,722 
Index of Living Standard: 4,760 — 4,041 — 118.0 
June 1940—Investment rate 4.00% 
(Assump- Cost of Living Index 110.0 
tion) Income Required $ 5,236 Income $ 4,760 
Principal Required 130,900 Bonds @ 100 119,000 


Index of Living Standard: 


4,760 — 5,236 — 91.0 
































Example of Living Standard Changes 


To illustrate this succinctly, I have 
prepared the preceding table showing on 
the left-hand side what ought to be re- 
quired of a trustee, and on the right- 
hand side what the trustee would actual- 
ly accomplish under the varying condi- 
tions from September, 1929 to June, 1936 
and under assumed conditions for June, 
1940. In this case, I have supposed that 
the trustee would purchase with $100,000 
of available principal in September, 1929, 
119 Northern Pacific Prior Lien 4’s, 
1997, and hold the bonds right through 
to June of 1940. 


Note that, in 1936, if principal of 
$130,722 could have been re-invested at 
4% (even in real estate mortgages) the 
standard of living by 1940 would not 
have been reduced from “par”! 


Realizing the Basis for Judging Results 


Now, the most obvious fact emerging 
from this presentation is that the bene- 
ficiary’s standard of living and the prin- 
cipal value of his estate, at all times up 
to and including June, 1936, exceed the 
requirement of a “standard of living 
basis” for trusteeship. But by 1940, un- 
less some change had been made in the 
investment list, as just suggested, the 
beneficiary’s standard of living would 
have been reduced by 9% from the orig- 
inal status in September, 1929. 


Third—should the courts be urged or 
educated to recognize the “maintenance 
of a standard of living” as the reasonable 
objective of a trust fund for which dollar 
stability is not specified by the trustor? 
The answer to this question, as I see it, 
is most emphatically “Yes.” It is quite 
obvious, for example, from the above 
table that aithough the principal of the 
trust showed a loss in 1932 of some $10,- 
000, the standard of living of the bene- 
ficiary had actually been increased 29%. 
Yet, as we know, it was in 1932 that 
many trust beneficiaries were loudly be- 
wailing losses in the principal value of 
their trust funds and in some cases where 
the trust terminated for distribution, 
carrying their complaint to the court. A 
standard of living comparison would 
probably have shown that, in most of 
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these cases, the standard of living had 
certainly not been lowered, and that in 
many cases it had been substantially in- 
creased. 


Dangers of Over-Mortgaging 


Fourth—should trustees make every 
effort to modify the trend toward exclu- 
sive investment in creditor claims, both 
with the objective of obtaining a constant 
standard of living and with the added 
objective of relieving the increasing 
pressure on the social system of accumu- 
lating debt claims? In this case, a 
realistic duty of the encroachment of 
debt claims on ownership values in the 
United States in the last two decades 
would, of itself, provide the answer. 


As short a time ago as 1914, the com- 
bined dollar value of all private long-term 
debt, plus national, state and local debt, 
plus bank loans, equalled only 27% of 
the value, of our national wealth. But 
by 1932, the total of these same types of 
debt had risen to 59% of the value of our 
national wealth. In effect, this was the 
equivalent of doubling the mortgage on 
the aggregate ownership wealth of. the 
country. If permitted to continue, this 
trend would, in a very short time, so im- 
peril the “margin” of owner capitalists 
as to throw our whole economic system 
out of equilibrium. The wave of corpo- 
rate reorganizations and moratoria, in 
the past few years, is striking proof of 
this precarious condition. Thus, not 
only from the point of view of trustees 
and their greater flexibility of invest- 
ment choice, but as a much larger mea- 
sure for preserving the economic balance 
of the country, it is very important that 
trust funds be more evenly distributed 
as between ownership and creditor 
claims. 


Studies Necessary to Determine Trends 


Fifth—in view of the increasingly 
complex conditions, what equipment does 
the modern trustee require beyond the 
mere statistics of individual companies 
whose bonds or stocks he may be pur- 
chasing? It is obvious from just such 
changes as the debt-to-wealth ratio 
pointed out above that the problem of 
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the trustee from one generation to an- 
other varies in many important respects 
not covered by the statistics of individua! 
companies. The trustee is trying to 
swim through tidal waves! I would 
suggest, therefore, that the trustee 
should be fully equipped to study: 

The ever-changing relationships of 
debt to wealth—as having a political, a 
social, and an economic influence which 
in time affects every class of investment. 

The break-down of our weekly banking 
figures—so as to determine with reason- 
able accuracy the conditions of supply 
and demand of funds affecting both the 
short-term and the long-term interest 
rates. To give but one instance of the 
type of study referred to, depositors in 
1920 in the weekly reporting banks had 
claims on $15 billion of deposits, but 
owed the banks $14 billion, thus leaving 
the depositors with a net balance or 
working “margin” of only 1 billion. At 
this time, Liberty Bonds were selling on 
a 6% basis. In sharp contrast, by 1936 
depositors in the same group of banks 
had claims on approximately $26.0 bil- 
lion of deposits, and owed the banks only 
$8.5 billion in loans, thus leaving the de- 
positors with a net balance, or working 
“margin” of $17.5 billion—an amount 
over twice as great as the total of their 
loans. Obviously, under these conditions, 
short-term interest rates had declined 
below 1% and the longer term govern- 
ment bonds were yielding under 2%%. 
This is only a rough illustration of the 
type of bank-figure study which the trus- 
tee should conduct for his own safety. 

The wide variations and often con- 
trary trends between long-term and 
short-term interest rates. Very few 
trustees, for example, fully realize that 
in the last comparable high bond market 
of 1899, short-term commercial paper 
rates were actually higher than bond 
yields, thus making a switch, back and 
forth, from long-term into short-term in- 
vestments entirely feasible. Today the 
short-term rate is at least 2%% below 
the long-term rate, thus creating a tech- 
nical situation utterly different from that 
of 1899 and making the period of easy 
money following 1899 an utterly useless 
experience table for present purposes. 


The velocity of money—as having a 
profound effect on corporate earnings as 
well as on general price level. In studies 
of this sort, the velocity of total bank 
funds is often not as important as the 
velocity of that part of total bank de- 
posits created by various forms of bank 
loans or investments. Studies of this 
sort often reveal conditions not disclosed 
by any of the popular indices of indus- 
trial output, railroad carloadings, etc. 

The qualitative inflation of our mone- 
tary system. This is important because 
of the fact that a given aggregate of 
money in the country may have a very 
different inflationary effect, if it has been 
largely created by bank loans, from a 
similar aggregate of which a larger 
portion is due to an inflow of gold. The 
money created by that inflow has the in- 
herent commodity value of gold itself 
and also involves no interest charge for 
its maintenance. This is not true of 
money created by bank loans and for this 
reason the composition, or quality of our 
total money at any given time is of the 
utmost importance to any trustee en- 
deavoring to appraise inflationary or de- 
flationary trends as affecting the bene- 
ficiaries of his various trusts. 

I realize that it is asking a great deal 
of trustees—and particularly of indivi- 
dual trustees or of smaller trust compan- 
ies—to make specialized studies in fields 
of this sort. Yet, unless the trustee is 
able to measure these tidal wave influ- 
ences, all the statistics in the world about 
individual companies will be of little 
help to him in trying to attain stability 
of living standard for beneficiaries. If 
the expense of such studies is too great 
to be carried separately by individual 
trustees and smaller corporate trustees, 
then some attempt should be made to pool 
resources to this end. 


Preparing to Meet Impending Changes 


The modern trustee can only free him- 
self from the dilemma imposed by the 
“dollar value” tradition through the ut- 
most realism in fixing his objectives and 
an equally great realism in appraising 
the broader conditions of the swiftly 
changing economic world in which he is 
attempting to operate. 














But assuming a changed understand- 
ing of trusteeship by all parties con- 
cerned, and also adequate facilities, 
through some centralized method of in- 
vestment research organization, for 
economic studies of the kinds suggested, 
what hope is there that trustees can 
take practical steps to get their trusts in 
shape for impending changes in living 
costs and in the business cycle? 


As long as trustees worked under strict 
“legal” lists, there was little moral neces- 
sity for studying broad trends. A care- 
ful spacing of “maturities” was almost 
enough to insure a reasonable income sta- 
bility over the life of an average trust. 
But wider discretion and new objectives 
open up new responsibilities and a mul- 
titude of practical problems. 


Experience would suggest that invest- 
ments should be considered more’ from 
the viewpoint of function than of strict 
category. The common or preferred 
stocks of some companies with little or 
no funded debt can occasionally serve the 
function of stable income and principal 
even better than many so-called “legal” 
but junior bonds. Within six short 
years, Pennsylvania Railroad General 
4%’s of 1965 have fluctuated from a low 
of 50% to a high of 115%2—an increase 
of some 130 percent in market value. As 
a more extreme case, Southern Railway 
Development & General 4’s of 1956 (still 
“legal” in New York State!) have moved 
from 12 to 84—an increase of 600 per- 
cent! By way of comparison, “Tele- 
phone” common has moved from 69% to 
190 (a gain of about 172 percent) and 
American Tobacco “B” has moved from 
44 to 104—a gain of 136 percent. 


Considered solely as serving a function 
of steady dollar income plus wide market 
fluctuations, there would be little to 
choose between the bonds and the stocks 
mentioned above. The category (i.e. 
stock or bond) has less significance, real- 
istically, than the inherent earning power 
stability represented in each case. Thus 
a functional viewpoint toward invest- 
ments (where discretion is allowed) 
would often permit trustees to meet 
changing conditions of living costs. 
Where a given common stock has the 
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earning stability of a bond, plus possi- 
bilities of ultimate appreciation denied 
to a bond, it can often serve the func- 
tion demanded of modern trusteeship 
even better than a bond. 


Making Principal and Income Serve 


A second method of helping to meet 
impending changes would be to obtain 
the consent of the trustor, under certain 
conditions, to accept and use part of bond 
profits as income, through properly re- 
stricted powers for invasion of princi- 
pal. This, also, is a form of realism, 
since bond price is practically the inverse 
of bond yield. Thus, in a bond market 
such as 1936, the owner of a long term 
4% bond bought at par, could have sold 
the bond at 120, could have bought in- 
stead a twelve year 4% bond at 110—and 
used the difference ($100) as income to 
be spread over the twelve year life of the 
new bond. His new bond in 1948 would 
have been worth par, whereas his long- 
term bond might, in a tight money pe- 
riod, have declined to 90. Many New 
York Savings Banks, under their method 
of holding bonds at “amortized” values, 
have been able to shorten maturities in 
just this fashion without loss of income. 
They have “written off” the new short- 
term bonds to an income basis equal to 
that of the long-term bonds sold—using 
realized long-term profits for this pur- 
pose. In essence, this is using profits 
for income—and if it is proper trustee- 
ship for savings banks, why not for in- 
dividual trust estates also? 


Even the closest study of basic econ- 
omic trends can not enable a trustee to 
“call the turn” in stock and bond mar- 
kets. But a continual survey of the con- 
ditions mentioned earlier in this article 
can be of vast help in “hedging” the pro- 
portions of trust investments according 
to reasonable probabilities—increasing 
long bond maturities in high interest pe- 
riods, cutting them down in periods like 
the present, relying more on the function 
of stable common stocks in trends of ris- 
ing velocity and earnings and on the 
function of bonds in a period like 1929 
(as illustrated in the tabular outline 
above). 
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- Thus the trustee can look to a happier 
life if he: 


a) Clarifies trust objectives and edu- 
cates both courts and trustors to 
recognize those objectives, 


Pools resources to study the econom- 
ic tidal waves, 


c) Recognizes rising bond prices as one 
function of bond income, 

d) Regards all investments from their 
functional viewpoint, and 

e) Re-defines “conservatism” as a 
sound hedging for the primary pur- 
pose of conserving living values for 
all concerned—lives in being and 
those unborn. 





Fiduciary Income Tax Returns 


Banks and trust companies making in- 
come tax returns as fiduciaries need not 
give detailed information regarding in- 
terest received for the calendar year 
1936, according to a ruling by the Bureau 
of Internal Revenue. 

On January 15 the Trust Division, by 
letter, made representations to Commis- 
sioner of Internal Revenue Guy T. Hel- 
vering requesting that banks and trust 
companies, when preparing information 
returns on Form 1041 and tax paying re- 
turns on Form 1040, be relieved from the 
requirement of furnishing detailed lists 
of taxable interest repcrted on such re- 
turns for the calendar year 1936. The 
letter also set forth the burden of addi- 





$50,000,000 Hayden Trust for 
Charitable Institutions 


The will of Charles Hayden, former senior 
partner of Hayden, Stone & Company, re- 
vealed that the bulk of his estimated $50,- 


000,000 estate will go to establish the 
Charles Hayden Foundation, an institution 
to be dedicated to the education of boys and 
young men, especially in the advancement 
of their moral, mental and physical well be- 
ing. 

Mr. Hayden’s will said: “I am firmly con- 
vinced that the future of this nation, and 
of the world for that matter, depends in 
no small part upon the young men of the 
United States, and that, if they receive 
proper training in boyhood and youth we 
shall rear a nobler race of men, who will 
make better and more enlightened citizens, 
to the ultimate benefit of mankind.” 

He also left a $1,000,000 trust fund to the 
Massachusetts Institute of Technology with 
the provision that the institution, with the 


tional work, expense, and difficulty which 
would have been placed upon fiduciaries 
by the requirement. In view of the facts 
submitted it was respectfully requested 
that the requirement for furnishing de- 
tailed lists of taxable interest reported 
on information return, Form 1041, and 
on taxable return, Form 1040, to be filed 
by fiduciaries for the calendar year 1936, 
be waived. 


The following advice was _ received 
from the Commissioner on January 19th: 


Banks and Trust Companies making 
returns on forms ten forty and ten forty- 
one as fiduciaries need not give detailed 
information regarding interest received 
for calendar year nineteen thirty-six. 





approval of his executors, might devote part 
or all of the principal to charitable or edu- 
cational purposes. 

With the exception of the above men- 
tioned $1,000,000 all but $647,000 outright 
bequests, will eventually go to the Founda- 
tion as a $2,000,000 trust for his brother 
and brother’s wife; a $500,000 fund to a 
friend and three other small trusts for 
friends and employees will revert back to 
the Foundation at the respective deaths of 
the beneficiaries. 

The death taxes on the estate will amount 
to considerably less than $1,000,000 inas- 
much as charitable gifts, including the resi- 
due in this case, are free from such taxes. 
The trust funds are only taxable on their 
life value. 

Mr. Hayden, it is understood, owned 98% 
of the stock of the Equitable Trust Com- 
pany, New York, if the understanding is 
correct this company will be in the hands 
of the trustee of Charles Hayden Founda- 
tion. 





The “Massachusetts Rule” for Trust 
Investments 


It is the belief of experienced observers of trust investment problems 
that comparative analysis and discussion of the so-called ‘Massachusetts 
Rule’ and the legal list method of safe-guarding trust funds, would be of 
most practical benefit in striking a proper balance between investment 


freedom and discretion. 


Opportunities may also exist, in such a study, 


for removing some of the injustices of trustee liability inherent under 


statutory decree. 


It is hoped that the following comments may stimulate 


further discussion of the subject.—Editor’s Note 


“Reasonable Care” as Standard of Investment Liability 


GUY NEWHALL 
Attorney-at-Law, Lynn, Mass. 


HERE is wide-spread interest at the 

present time in the proper scope of 
trust investments. In many states ef- 
forts are being made to liberalize the 
rules, and particularly to adopt the so- 
called Massachusetts rule. Accordingly 
it may be helpful to have presented to 
fiduciaries generally a brief explanation 
of just what that rule is and how it came 
to be adopted. 


The Massachusetts rule was first de- 
clared by the Supreme Judicial Court in 
1830 in the case of Harvard College v. 
Amory, 9 Pick. 446, 461. In that case 
the trustees invested a fifty thousand 
dollar trust fund in stocks of manufac- 
turing and insurance corporations. The 
stocks fell off in value and an attempt 
was made to charge the trustees with 
the loss. The court exonerated the trus- 
tees and defined their responsibility as 
follows: 


“All that can be required of a trustee 
is that he shall conduct himself faithfully 
and exercise a sound discretion. He is 
to observe how men of prudence, discre- 
tion, and intelligence manage their own 
affairs, not in regard to speculation, but 
in regard to the permanent disposition of 
their funds, considering the probable in- 
come, as well as the probable safety of 
the capital to be invested.” 


In a recent decision (Kimball v. Whit- 
ney, 233 Mass. 321) the court re-affirmed 
and justified the rule in the following 
language: 


“Good faith and sound discretion, as 
these terms ought to be understood by 
reasonable men of good judgment, were 
thus made the standard by which the 
conduct of trustees is to be measured. 
That is a comprehensive principle. It is 
wide in its scope. It is not limited to 
a particular time or a special neighbor- 
hood. It is general and inclusive, so 
that while remaining itself fixed, it may 
continue to be a safeguard under new 
financial institutions and business cus- 
toms, changed commercial methods and 
practices, altered monetary usages and 
investment combinations. It avoids the 
inflexibility of definite classification of 
securities, it disregards the optimism of 
the promoter, and eschews the exuber- 
ance of the speculator. It holds fast to 
common sense and depends on practical 
experience. It is susceptible of being 
adapted to whatever conditions may arise 
in the evolution of society and the pro- 
gress of civilization. Although more 
liberal to investing trustees than the law 
of some states and countries, it has fre- 
quently been reaffirmed and never doubt- 
ed in this jurisdiction.” 


The Massachusetts rule establishes a 
reasonable care standard as_ distinct 
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from a super-man standard of conduct 
for trustees. Thus in a recent case 
(Springfield Nat'l Bank v. Couse, 288 
Mass. 262) a trustee was held not liable 
for losses where it was found that while 
the securities had not been chosen with 
the highest degree of care, nevertheless 
the trustee in selecting the investments 
exercised at least that degree of care 
with which men of prudence, discretion, 





and intelligence manage their own af- 
fairs, considering probable income as 
well as probable safety of principal. A 
trustee is not held responsible for mere 
errors of judgment (Taft v. Smith, 186 
Mass. 31). Likewise he is not bound to 
forecast a sudden drop in the price of a 
stock which he holds. That is a risk 
which he does not assume (Crowell, etc. 
S. S. Co. v. Crowell, 280 Mass. 343). 





Essential Qualifications to Exercise of Discretion 


S. PARKMAN SHAW, JR. 
Vice-President, Old Colony Trust Company, Boston, Mass. 


N the hands of wise and prudent trus- 
tees, I am inclined to believe that the 
Massachusetts so-called “prudent man 
rule” has definite advantages over so- 
called “legal lists” prevailing in some 
other States. On the other hand, in the 
hands of less experienced trustees a 
“legal list’”’ has definite advantages. 


The man who names his wife or un- 
trained business friend as trustee would 
seem to be taking a greater risk in 
Massachusetts than he would in a State 
where a reasonably good “legal list” pre- 
vails. 

The Massachusetts rule carries with it 
greater risks due to the fact that it gives 
more scope to the idiosyncrasies of an in- 
vesting trustee. However, for this rea- 
son I advocate a corporate trustee where 
the Massachusetts rule prevails owing to 
the safeguards of the group judgment of 
its Investment Committee. In discussing 
“legal lists” I am assuming that such 
lists are restricted to bonds, or include 
only a very limited selection of stocks, 
and are not adjusted from day to day by 
competent men to meet changing condi- 
tions, and in referring to stocks I mean 
well-seasoned common stocks. 

It is very difficult to measure the re- 
sults obtained under the two systems, as 
so much depends on the period in the 
cycle which is taken for such comparison. 
In 1928 and 1929, for instance, trusts 
which were carrying substantial holdings 


of good common stocks were pleasant to 
look at. On the other hand, in 1932 this 
situation was reversed in favor of bonds. 
Of course, many wise trustees reduced 
their stock holdings before the break and 
the profits so salted down were of great 
assistance in maintaining income during 
the recent depression. In good times 
stocks show better results—in bad times, 
bonds. 

It is my judgment that a combination 
of bonds and stocks bought by a group 
mind, without limitations by statute and 
adjusted from time to time to meet 
changing conditions will, over a reason- 
able period of years, give better results 
than a “legal list.” 

The fluctuating purchasing value of 
the dollar presents, of course, serious 
problems, and I have little sympathy for 
the opinion of those trustees who assert 
that their responsibilities are limited to 
the conservation of the principal of the 
fund and that they have no duties to en- 
deavor to maintain the purchasing value 
of the income of the fund in order that 
the life tenant may continue to enjoy his 
present standard of living. A hard and 
fast legal list might prove a distinct. 
handicap to those trustees who are seek- 
ing from time to time securities which 
may offer some hope of a hedge against 
a depreciating dollar. 

The above remarks deal with a com- 
parison of the investment results of the 
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FIDELITY UNION TRUST COMPANY 
(Newark coer Gast Ovenge 


NEW JERSEY 


Condensed Statement of Condition 
as at the close of Busines, December 31, 1936 


ASSETS 


Cash and Due from Banks . . . $33,655,054.54 


U. S. Government Obligations 
(Direct or Fully Guaranteed) . 


State, County and Municipal Sec- 
urities 

Other Securities 

Loans and Discounts 

Bonds and Mortgages 

Banking Houses 

Other Real Estate Owned 


Customers’ Liability — Account of 
Acceptances 


Accrued Interest Receivable 
Other Assets 


50,059,867.45 


10,584,615.56 
10,164,081.31 
41,157,755.14 
10,432,303.76 
2,833,979.57 
5,899,389.54 


313,055.71 
437,899.29 
21,818.15 
$165,559,820.02 


LIABILITIES 


Capital Funds: 
Preferred Stock 
Common Stock . 
Surge ... . 
Undivided Profits. 


- $5,000,000.00 
4,000,000.00 
4,500,000.00 
1,938,768.01 


$15,438,768.01 
319,199.62 
1,288,491.54 
148,086,054.46 
313,055.71 
110,215.92 
4,034.76 


$165,559,820.02 


Reserve for Dividends 

Reserve for Contingencies, Etc. 
Deposits 

Acceptances Outstanding 
Accrued Interest Payable. . . . 
Other Liabilities 
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two systems. I think it is now appro- 
priate to discuss the question from the 
point of view of the trustee, for, after all, 
he is entitled to some consideration. 
There is no doubt in my mind that given 
the same basis of compensation the net 
profits of a trustee operating under the 
“legal list” system should show up more 
favorably than those of the trustee oper- 
ating under the Massachusetts rule. 


The so-called “prudent investor’ who 
does not confine himself to a “legal list” 
must employ an adequate research de- 
part and spend a great deal of his own 
time in digesting reports and forming 
judgments. He must also be more on the 
alert to make changes on account of the 
more volatile nature of stocks as com- 
pared with bonds. All this costs money, 
for which he receives no additional com- 
pensation excepting satisfaction from 
work well done, and possibly a few fleet- 
ing words of gratitude from a satisfied 
beneficiary. 


Sources of Federal Revenue 


The recently released figures on the 
sources of federal revenue graphically 
indicate the tremendous increase in re- 
ceipts from taxes on income, estates and 
gifts over the 1935 collections. Income 
taxes jumped $321,000,000, or about 
28%, while estate taxes rose from $140,- 
000,000 in 1935 to $218,000,000 in 1936, 
close to 60%. The most remarkable gain 
came, however, from the gift tax which 
brought $160,000,000 in 1936 as com- 
pared with $72,000,000 in the previous 
year, substantially more than a 100% in- 
crease. This would point to a marked 
devélopment in the use of inter vivos dis- 
positions of property. 


The report discloses that New York 
State paid slightly over 22% of the 
total internal revenue collections, or 
$783,000,000, considerably out of propor- 
tion to the 10% of the country’s popula- 
tion which New York has. It paid al- 
most 30% of the entire income tax yield. 





TRUST COMPANIES 


Che 
Cleveland 


Crust Company 


Located at Euclid Avenue and East Ninth Stree 
Community Centers throughout Greater Cleveland and nearby 


CONDENSED STATEMENT OF CONDITION, DECEMBER 31, 1936 


t and in 


Cash on Hand and in Banks $111,080,589.00 


United States Government obligations, direct and fully guar- 
anteed 

State, Municipal and Other Bonds and Investments, includ- 
ing Stock in Federal Reserve Bank, less Reserves 

Loan, Discounts, and Advances, less Reserves 

Banking Premises 

Other Real Estate, less Reserves 

Interest and Earnings Accrued and Other Resources 

Customers’ Liability on Acceptances and Letters of Credit 
Executed by this Bank 


91,454,733.87 


13,412,188.87 
142,807,763.19 
5,832,128.45 
12,322.97 7 1 
2.669,086.28 


291,262.90 


$380,070,329.97 


LIABILITIES 


Capital Notes $ 15,000,000.00 
(Subordinated to Deposits and Other Liabilities) 

Capital Stock 13,800,000.00 

Surplus and Undivided Profits 3,491,399.09 


Reserve for Contingencies 

Dane tt Ie, ee, C.F FF 

DEPOSITS 
Demand $154,833,242.42 
Time 165,273,359.54 
Estates Trust Department (Preferred) — 17,072,386.53 
Corporate Trust Department (Preferred) 6,837,966.10 


Other Liabilities 
Acceptances and Letters of Credit Executed for Customers -_-- 


$ 31,991,535.03 
600,000.00 
1,599,406.01 


$344,016,954.59 
1,571,171.44 
291,262.90 


$380,070,329.97 


MEMBER FEDERAL RESERVE SYSTEM 


MEMBER CLEVELAND CLEARING HOUSE ASSOCIATION 
Member Federal Deposit Insurance Corporation 





Basis for Press-Trust Company Relationship 
A Newspaper Man Views Trust Publicity 


PAUL D. GESNER 
Financial Writer, New York American, New York City 


IKE soup on a banquet menu, the 

topic of “publicity and the press” 
has become a staple subject for discus- 
sion whenever officers of trust companies 
and banks gather together to talk over 
their problems. 

Too many bank and trust company 
executives believe that newspaper men 
are irresponsible key-hole snoopers, out 
to crucify the public generally, and 
banks and trust institutions in parti- 
cular for the sake of sensational head- 
lines. 

Too many newspaper men believe that 
trust executives are high salaried pen- 
ny-grabbers, intent on fleecing estates 
and widows of their substance through 
recommendation of bad bonds and 
mortgages, and the levying of confisca- 
tory service fees. 

Until trust men and newspaper men 
get better acquainted, and actually begin 
understanding each other, trust company 
publicity never will be satisfying to its 
sponsors. 


Establishing Proper Understanding 


Any bank or trust company can easily 
establish satisfactory relations with the 
newspaper or newspapers in its com- 
munity. 

It takes work. 

It takes thought. 

It takes an understanding of the basic 
nature of public relations. 

But it can be done. Your trust com- 
pany can obtain the right kind of pub- 
licity if it exercises common sense and 
judgment. But before you begin trying 
to get publicity, you should know the nat- 
ure of this most powerful force. 

Good publicity can increase your busi- 
ness, add prestige to your reputation. If 


newspapers print a story that you have 
done a commendable job in handling a 
large estate, the chances are good that 
within the next year or so some very 
valuable new customers will walk into 
your institution, unsolicited. 

Bad publicity can cost you money and 
friends. If newspapers print a story 
that you are being sued for mismanage- 
ment of trust funds, no matter whether 
you are to blame or not, damage has 
been done the minute the story reaches 
the news stands. Unless you can neu- 
tralize the unfavorable story with a clear 
statement to the press presenting your 
own view of the suit and charges, you 
may lose some prospective customers, 
and possibly some old ones. 

Before you deliberately set out to 
create publicity for your institution, you 
must realize that it is a man-sized job. 
The handling of public relations is no 
side-line task to be put in the hands of 
an office boy. When you venture into 
the field of publicity, you assume a new 
role. As a banker or trust man, a news- 
paper respects you as an honest citizen, 
earning a living by performing a valu- 
able work. 

But the moment you step into a news- 
paper office with a piece of prepared pub- 
licity in your hand, you become one of a 
legion of motley thousands, seeking to 
put your name in the public eye. You 
join the throng of motion-picture stars, 
lion tamers, clergymen, politicians, night 
club crooners, lawyers, automobile manu- 
facturers, mouth-wash makers, rail- 
roads, trade associations, society women, 
steel companies, play boys, air lines, ath- 
letes, stamp collectors, charitable organ- 
izations, baby parades, art exhibits and 
women’s clubs that are scheming to get 
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their names or causes in the news col- 
umns. 


News Value as the Criterion 


Your publicity story will be judged by 
the city editor or the financial editor of 
the paper upon its merits. If one of 
these two editors thinks the publicity has 
news value, and is of reader interest, it 
will appear in type, though probably in a 
rewritten or condensed form. If the 
publicity story has no news worth, and 
no reader interest, it will be thrown in 
the waste basket. 

The editor feels he is under no obliga- 
tion to print your publicity, because 
through publicity you are begging free 
space in his paper. If you have some- 
thing you wish to appear in print, you 
are entitled to buy advertising space, and 
submit regular advertising copy. 

Newspaper editors usually appreciate, 
and will print without hesitation “legiti- 
mate publicity” such as your periodic 
statements of conditions, monthly or 
quarterly reviews of business and bank- 
ing trends, or material to supplement re- 
ports of wills filed for probate under 
which your institution has been named 
executor or trustee. However, news- 
paper editors usually throw away pub- 
licity stories containing little or nothing 
in the way of real news, drawn up only 
to get the name of a bank or trust com- 
pany in the paper. Trust companies are 
usually completely satisfied with the 
treatment newspapers accord their year- 
end statements, and other periodic re- 
ports. 


Mutual Confidence Essential 


It is in the realm of publicity outside 
regular financial reports that corporate 
fiduciaries run into public relations dif- 
ficulties. When trust executives gather 
together to discuss public relations, their 
thoughts usually center on these favorite 
questions: 

1. How can we improve our publicity? 

2. How can we get favorable publicity 
in the newspapers? 

3. How can we minimize or avoid un- 
favorable publicity, which injures the 
reputation of our institution in the eyes 
of the community? 


These three questions have a common 
answer. Get to know the newspaper 
men who write the stories about your in- 
stitution. Herein lies the magic key to 
successful public relations. 

The general run of newspaper men are 
solid, human people, engaged in an en- 
terprise requiring a considerable skill in 
the reporting, writing and handling of 
news and the men and women who make | 
news. Generally, they know their jobs. 
As a rule, they may be younger than you 
in years, but they are far older in their 
knowledge of the ways of the world. 
They have interviewed important people 
and celebrities, and they are not awed by 
your polished mahogany desk, or your 
high-sounding title as a trust executive. 

They are in newspaper work because 
they like it. They have, consciously or 
unconsciously, pledged themselves to the ' 
fidelity of fact. They have turned 
down bribes offered by people who want- 
ed news kept out of the papers. They 
have walked away from promoters will- 
ing to pay for the printing of publicity 
items. They quickly learn to recognize 
and hate deceit and cajolery. 


Overcoming Natural Skepticism 


Many newspaper men have held up 
front-page news stories upon the word 
of responsible principals that the stories 
were not true, only to find out later that 
the principals had lied, and that the 
stories had broken into the news through 
rival newspapers. 

Most newspaper men at some time or 
other, unknowingly have fallen for pub- 
licity stunts, and written column-long 
stories, only to find the next day that 
they have been furnishing fodder for 
some paid press agent’s scrap book. 

Newspaper men are skeptics by nature 
and training. They jealously guard 
their columns from illegitimate publicity. 
They are wiser than you would admit, 
not necessarily in the technique of your 
line of work, but in translating it to the 
public. 

They know when you send for report- 
ers that probably you are doing so, not 
because you think you have a piece of 
news of interest to the public, but be- 
cause you think the publication of this 








TRUST COMPANIES 








SS = * 
—_ ee 
= = 
= = 
2] ? 
= = 
——— : a". 
Broad experience in the probating of wills, estate manage- 
ment, and the handling of all types of fiduciary matters has 
been acquired by The Northern Trust Company in 47 years 
of service. On its record since 1889 this institution invites 
your correspondence. 
THE NORTHERN TRUST COMPANY 
NORTHWEST CORNER LASALLE AND MONROE STREETS, CHICAGO 
* * 








publicity item will enhance the standing 
of your company in the community, and 
perhaps bring in a little new business. 

You can expect little help from a 
newspaper man who doesn’t know you 
from any other publicity seeker. Neither 
can you expect more than routine consid- 
eration from a newspaper man whom you 
have stalled off, misled or “given the run 
around” when he sought to check a legi- 
timate news story about your institution 
a few months earlier. 

Where anyone has been deceitful in a 
matter concerning legitimate news, the 
reporter will by instinct regard his bid 
for free space skeptically. 

However, if over a term of months or 
years a newspaper man has found you a 
readily-available, honest and willing con- 
sultant on news regarding your institu- 
tion, he will look upon your publicity re- 
leases as a sincere effort on your part 
to enhance your institution’s prestige. 

He may throw many of your publicity 
releases away, but if you have cultivated 
his friendship, he will tell you just why 
they were unsuitable for newspaper pub- 


lication. He may even suggest ideas for 
stories about your institution, if you ask 
him. 

Ultimately, if you get to know the 
newspaper men who cover your trust 
company, you will learn what their 
papers will print. Then you can “slant” 
your publicity accordingly. Bettering 
public relations requires knowing news- 
paper men from the ground up. 


Personal Contact as the Cornerstone 


How can we improve our publicity? 

Answer: If I were president of a trust 
institution, I would make it a rule to see 
newspaper men whenever they called. 

I would designate myself as official 
spokesman for the company, but I would 
name some capable officer as co-spokes- 
man to see and talk with newspaper men 
in my absence. 

I would cultivate the friendship of 
newspaper men the year round. 

I would answer their questions when 
I thought the questions fair and proper. 
When I judged their questions were not 
proper, or concerned subjects I did not 
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wish to discuss, I would tell them in a 
friendly way that I had “nothing to say” 
on such queries. If possible, I would ex- 
plain just why I could not answer these 
certain questions. But I would see all 
newspaper men who sought me out, at 
all odds. 

If newspaper men came directly to my 
office to ask their questions, and found 
me to be friendly and helpful, I would be 
in a position to give them guidance that 
would minimize the likelihood of error 
in the presentation of news concerning 
our company. 

I would encourage all vice presidents 
and trust officers to meet and talk with 
newspaper men when they came in, be- 
ing careful at all times, of course, not to 
violate the confidences of trust clients 
when trust matters were being discussed. 


I would consider newspaper men to be 
intelligent people engaged in a dignified 
work, and would instruct all officers and 
employes of the institution to treat them 
with the same respect and courtesy as 
would be extended our best customers. 
Under such conditions our publicity 
should improve. 


Favorable Press Reports 


How can we get favorable publicity in 
the newspapers ? 

Answer: If I were president of a 
trust institution I would, whenever pos- 
sible, ask individuals naming us execu- 
tor and trustee, or their survivors at 
their death, to permit us to furnish the 
press with their biographies and copies 
of their wills, pointing out that such a 





procedure would relieve survivors of the 
burden of interviewing newspaper men. 
This would enable our company to bring 
to the attention of the press that we had 
been named executor under the will. Such 
publicity might influence other indivi- 
duals also to name us in their wills. 

I would make it a point to prepare 
extra copies of estate inventories, and 
other public records in connection with 
wills and trusts. The day such records 
were filed, I would notify newspapers 
that extra copies of these documents 
were available at the trust company. 
This also would aid in insuring accuracy 
in the news stories, and at the same time, 
again bring the name of the trust com- 
pany as executor or trustee to the atten- 
tion of the paper. 


Negative Publicity 


How can we minimize or avoid un- 
favorable publicity, which injures the 
reputation of our institution in the eyes 
of the community? 

I would try to keep our institution 
clear of law suits over wills and trusts, 
and settle all disputes privately when 
possible, instead of fighting them out in 
the courts. 

When suits were filed against us, I 
would call in newspaper men immediate- 
ly, and explain to them just what the ac- 
tions were. For their own guidance, I 
would give them our side of the picture. 

I would inform newspaper men when- 
ever a court decision was entered in our 
favor. 


When an adverse decision was handed 
down against us, I would inform all 
newspaper men immediately if we in- 
tended to appeal the decision. This 
would give us favorable mention in oth- 
erwise unfavorable stories. 

When “friendly suits” to obtain court 
rulings in estate or trust matters were 
begun, I would inform newspaper men 
the day the suits were filed that these 
were “friendly actions.” 

Above all, I would see to it that these 
words were never written in any news 
story: “. . . No one could be reached at 
the So-and-So Trust Company for com- 
ment.” 


Federal Regulation of Family Settlements 


Planning the Distribution of an Estate 
to Minimize Tax Burdens* 


By ROSWELL MAGILL 
Professor of Law, Columbia University 


SURVEY of the present status of 

estate and gift taxation in this 
country leads to two general conclusions: 
first, that Federal taxes are a dominant 
factor in regulating the form of proper- 
ty dispositions by informed persons pos- 
sessing large wealth; and second, that 
Congress has strongly encouraged inter- 
vivos gifts, and particular kinds of in- 
ter-vivos gifts. Federal rates are sev- 
eral times as high as the state rates. The 
credit provision has, so far, operated as 
a ceiling above which the state legisla- 
tures have not found it politic to push 
the state rates. Hence the state taxes 
necessarily occupy a position of sub- 
sidiary importance. Moreover, it may 
be doubted whether any state statutes 
regulating the form of successions, other 
than taxes, have so broad an effect upon 
the transfers of large aggregations of 
wealth as the present Federal estate and 
gift taxes, with their detailed provisions 
and high rates. Finally, the facts that 
the Federal gift-tax rates are so much 
less than the estate-tax rates, and that 
the latter are very high, has already 
caused large dispositions of property by 
gift, and thereby removed so much prop- 
erty from the possible operation of state 
death duties. So long as the present 
Federal laws continue in force, estates 
are bound to be whittled down by gifts 
by their owners during their lives; and 
the yield and importance of state estate 
and inheritance taxes correspondingly 
decreased. 

More important for present purposes 
is the consideration of the precise forms 
of property disposition which Congress 
has encouraged and discouraged. 


*From address before New York State Society 
of Certified Public Accountants. 


Small Annual Gifts 


Small annual gifts of not to exceed 
$5,000 to any one person are markedly 
encouraged by a complete exemption 
from gift taxation. By the same token 
gifts to several members of the family, 
rather than to one, are favored. The 
father with several children is by this 
means stimulated gradually to build up 
small estates for each of them, whether 
he makes use of trusts or insurance for 
their benefit, or of outright gifts. It is 
a curious example of legislative and 
Treasury failure to adopt a single phil- 
osophy of transfer taxation that, while 
the gift tax in this limited way encour- 
ages the distribution of property among 
many beneficiaries, the estate tax offers 
no such incentive. An estate passing to 
a single beneficiary is taxed no more by 
the Federal government than an estate 
passing to a dozen or a hundred bene- 
ficiaries. ’ 


Inter-Vivos Gifts 


Secondly, the Treasury and Congress 
quite strongly urge the owner of an es- 
tate to give away the greater part of it 
during his life; the amount he is urged 
to give away varies with the size of his 
estate. Unless he gives some of his 
property while he lives, he throws away 
the benefit of the $40,000 cumulative 
gift-tax exemption, as well as the $5,000 
annual exemption for individual gifts 
just referred to. Instead of transferring 
$45,000 or more of property tax-free, he 
transfers it subject to the highest brack- 
et of the estate tax applicable to his es- 
tate; and even with a moderate net es- 
tate of $500,000, the additional estate 
taxes due to the failure to make the gift 
are $10,800. Moreover, by making some 
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sizeable gifts while he lives, the donor 
obtains the full benefit of the lower 
brackets of the progressive rate sche- 


dules of the two taxes. But additional 
and more powerful stimuli are provided 
by the fixing of the gift-tax rates at 
markedly lower percentages than the es- 
tate-tax rates; and by the opportunity to 
reduce greatly the income taxes payable 
by the family as a group by means of a 
division of income-producing property 
among its members. Although the gift- 
tax rates are numerically three-fourths 
of the estate-tax rates in the respective 
brackets, the actual differential is much 
greater, due to the fact that the estate 
tax is measured by the entire estate, in- 
cluding the amount which is used to pay 
the tax, whereas the gift tax is measured 
by the net gift. Thus, an estate of $2,- 
000,000 is subject to total Federal and 
state estate taxes of approximately $570,- 
540 and the beneficiaries therefore re- 
ceive only $1,429,460 net. The gift tax 
on $1,429,460, given to only one person, 
is $259,220.40, much less than half of the 
estate taxes. 


The government also strongly encour- 
ages inter-vivos gifts, through the steep- 
ly graduated income-tax rates, and the 
provisions for separate returns by hus- 
band, wife and children, of the income 
from individually owned property. An 
individual owning $2,000,000 of property 
producing $60,000 per year income pays 
annually $12,385 Federal income taxes, 
and has $47,615 left to spend. If he gave 
$1,000,000 to his wife or his son, the 
total Federal income taxes on the same 
income would be reduced to $7,250, and 
the two parties would have $5,000 more 
for themselves. Even if property has to 
be sold to pay the gift tax, the combined 
net incomes after taxes ($48,900) will 
exceed the previous net income ($47,- 
615). Obviously considerations other 
than rates of taxation will be taken into 
account, but Congress has provided a 
powerful incentive toward the adoption 
of its philosophy that large estates should 
be distributed while their original owner 
lives. 


Protecting A Business Enterprise 


Another incentive toward inter-vivos 
gifts of property is the practical impos- 
sibility of accumulating in the estate an 
amount of cash and liquid assets suffi- 
cient to preserve intact a sizeable busi- 
ness or aggregate of other property. To 
protect a business worth $5,000,000 from 
the estate tax, so that it can be trans- 
ferred intact to beneficiaries, requires a 
liquid fund of $4,818,857, almost as large 
as the business itself. To protect a $50,- 
000,000 business, the owner would re- 
quire the staggering amount of $107,- 
782,000. The reason for these results 
is, of course, that the gross estate in- 
cludes the fund, as well as the business 
property; and the estate tax must be paid 
out of the gross estate which is taxed. 
Hence, if a business man wishes to pass 
his business to his son intact, the tax 
laws cause him to arrange to transfer at 
least some of it while he lives; and in 
some manner, to arrange for a fund out- 
side of his estate designed to be used to 
purchase assets from the executor for 
the benefit of the son. 

Since the gift tax is payable in the 
present, and the estate tax in the future, 
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it may be urged that their rates can not 
accurately be compared without the cal- 
culation of compound interest on the 
amount of the gift tax for period of the 
donor’s expectancy, and that, with this 
necessary correction, the discrepancy in 
rates tends to disappear. Nevertheless, 
the actual incentive toward gifts seems 
to remain, as the Treasury’s receipts 
show. The gifts are apt to be made to 
members of the family; and the income 
from the donated property may very well 
be used for expenditures ‘which the donor 
would otherwise meet. The capital used 
to pay the gift tax may or may not have 
been income-producing. In any event, 
the loss of income to the donor will be re- 
stored in large part by savings in income 
taxes and in the estate taxes which would 
apply to any accumulations of income 
added to the estate. Hence the compari- 
son of the effective rates, without inter- 
est, probably indicates the extent of the 
encouragement of gifts, nearly, if not 
quite, as well as the comparison in which 
interest is taken into account. 
Encouraging Inter Vivos Trusts 

Although the law tends to encourage 
gifts as contrasted with testamentary 
transfers, it also strongly encourages 
transfers in trust as contrasted with out- 
right gifts. This is an interesting de- 
velopment to a legal historian who has 
observed the numerous devices hitherto 
adopted to remove or at least loosen the 
grip of the dead hand upon transferred 
property. Hitherto, husbands and wives 
have frequently made mutual wills, each 
merely transferring his property to the 
other, and leaving the other free to dis- 
pose of the entire estate as he might see 
fit. Under the present estate-tax laws, 
unless the two spouses die within five 
years of each other estates of $1,000,000 
and upwards will be reduced from 36 to 
85 per cent. by the taxes payable at the 
two successive deaths under this form of 
disposition. There is, therefore, the 
strongest incentive to the creation of an 
inter-vivos trust, the income to be paid 
to the other spouse, for example, for her 
life, remainders to designated beneficia- 
ries. The longer the ultimate transfer 
in fee'can be postponed, the greater the 
saving in death duties. 
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The supreme court held, in Helvering 
v. Schweitzer,1 and Helvering v. Stokes,” 
that the income of a trust created for 
the education and support of the settlor’s 
children is taxable to the settlor to the 
extent so used. Since both decisions were 
rendered without opinion, upon the au- 
thority of Douglas v. Willcuts,® their pre- 
cise limitations are not wholly clear, but 
the accepted philosophy seems to be that 
the settlor is taxable upon income actual- 
ly used for the discharge of his legal ob- 
ligation to support his wife or his chil- 
dren. If the settlor must expend a sim- 
ilar amount of income for a like purpose, 
these decisions (and section 167 of the 
income-tax law, upon which they are a 
commentary) offer no strong discourage- 
ment to the settlor’s setting up trusts for 
the same end, since the settlor can con- 
veniently retain various managerial pow- 
ers over the trust corpus. Indirectly, 
however, other forms of settlement are 
encouraged, since their tax consequences 

(1) 296 U.S. 551 (1935). 


(2) 296 U.S. 551 (1935). 
(3) 296 U.S. 1 (1935). 
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are less. If the trust is created by one 
who owes no legal duty of support, as the 
wife’s father or the minor children’s 
mother or grandfather, the income is tax- 
able to the trustee or the recipient, not 
to the settlor or to the husband and fath- 
er. Since the latter’s income will often 
be taxable at a higher rate than his wife’s 
or his children’s, income taxes will be 
saved and more income will be available 
for family expenditure. Again, if the 
income of a trust is to be accumulated 
during the minority of the beneficiaries, 
it is apparently taxable to the trustee, not 
to the settlor. 


Toward Settled Property 


All of these legal consequences of the 
present income tax on estates and trusts 
strongly point toward an era of settled 
property in this country, a condition of 
things similar to that now common in 
England among large property owners. 
The desire to save wealth for the family, 
rather than pay it over to the Treasury, 
will find its expression in settlements of 
property in trust for as long a term as 
the rules against perpetuities will per- 
mit; and as the time for ultimate dis- 
tribution approaches, the prospective re- 
cipient will be urged to create a new 
long-term trust of the corpus. We have 
customarily cared for our children dur- 
ing their minority, and then have sent 
them out to make their own way with- 
out property settlements, unlike the Eng- 
lish. This condition of affairs is apt to 
change, notably in the case of large prop- 
erty owners. 

Some of the supposedly tax-saving 
trusts of the last decade have been mark- 
edly discouraged by Congress, through 
the imposition both of a gift tax and an 
estate tax in respect of the transfer of 
the property. Although in such cases a 
credit for the gift tax is granted against 
the estate tax, the credit reduces the pos- 
sible credit for state inheritance taxes, 
so that in the end the total transfer taxes 
paid are greater than if there had been 
a single taxable transfer. If the settlor 
reserves a power to revest the trust cor- 
pus in some one other than himself, or 





(4) Com’r, v. 
6th, 1935). 


Yeiser, 75 F. (2d) 956 (C. C. A. 


reserves a power to revoke jointly with 
a beneficiary of the trust, it seems that 
he will be subject to a gift tax when he 
creates the trust, and that the corpus 
will be included in his estate when he 
dies. As an alternative, Congress has 
sanctioned a trust subject to a power to 
revoke in a beneficiary alone; the crea- 
tion of such a trust by gift will be sub- 
ject to a gift tax, but the corpus will ap- 
parently not be included in the settlor’s 
gross estate. Finally, the familiar re- 
vocable trust of the simplest kind—the 
power being reserved by the settlor alone 
—is mildly discouraged by the fact that 
the settlor will be subject to an income 
tax upon its income, though he does not 
receive it; and the corpus falls within 
his gross estate. 

A familiar but rather recent creatiou. 
is the funded insurance trust, irrevocable 
by the settlor, under which he has as- 
signed to a trustee insurance policies up- 
on his own life, irrevocably payable to 
designated beneficiaries, and securities, 
the income from which will be used to 
pay the premiums. Apparently the 
transfer of property to such a trust is a 
taxable gift by the settlor, even though 
the income is to be used to discharge 
what Mr. Justice Cardozo called a “‘press- 
ing social duty”; but the income remains 
taxable to the settlor under the express 
provisions of section 167 of the income- 
tax law. Thus the form of settlement 
has been effectively discouraged. Un- 
funded insurance trusts or trusts created 
by beneficiaries rather than by the in- 
sured seem to be the likely forms of pro- 
vision. 


Powers of Appointment 


Property passing subject to a power of 
appointment in the legatee or devisee is 
taxable in the estate of the donor of the 
power. If the power is general, its 
exercise by the donee by will subjects the 
property to a second estate tax. The ex- 
ercise of a special power of appointment 
is not subject to the estate tax. Although 
the distinction is perhaps a logical one 
in the case of an estate tax (as opposed 
to an inheritance tax), the form of the 
provision strongly discourages the grant 
or the exercise by will of general powers, 
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and encourages the use of special powers 
instead. Congress may very well change 
this situation as time goes on. 

The time-honored joint tenancy and 
tenancy by the entirety, created by gift, 
has also been given a body-blow. The 
donor is subject to gift tax upon the value 
of the interest transferred, and if he dies 
before the donee, the entire value of the 
property is included in his gross estate. 
A credit for the gift tax may be obtained, 
but, for reasons already given, this credit 
is inadequate. The successive imposi- 
tions of a gift tax and an estate tax are 
based on theories somewhat, if not whol- 
ly, inconsistent; if an individual has dis- 
posed of property during life, it ought 
not to form part of his estate. But un- 
til Congress sees fit to change the estate- 
tax law, the creation of these joint ten- 
ancies is discouraged. 

Congress has urged decedents to carry 
insurance for named beneficiaries (other 
than the executor) through the device of 
an additional estate-tax exemption of 


$40,000, though it has not yet seen fit to 
encourage insurance to pay estate taxes. 
Amounts in excess of that sum can pref- 
erably be carried by one of the beneficia- 
ries personally, since in such an event the 
insurance is not taxable upon the in- 
sured’s death. The courts have added 
the suggestion that if the insured takes 
out the policies, he should not retain in- 
cidents of ownership—the power to 
change the beneficiary, to borrow on the 
policy, or to surrender it for cash; if he 
does not, probably the insurance is not 
taxable in his estate. If he does not re- 
tain these powers, his premium payments 
constitute annual gifts, taxable only if 
(with any other gifts) they amount to 
more than $5,000 per annum per bene- 
ficiary. A sizeable estate in insurance 
can be purchased for this sum. If the 
power to change the beneficiary has pre- 
viously been reserved, it will often be 
desirable to surrender it during life. A 
gift tax will then be payable upon the 
present value of the policy, but its 
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amount will ordinarily be less than the 
estate tax, since the base and the rates 
are less. 


Charitable Gifts 


Congress has also subsidized gifts in- 
ter vivos to charities, educational and re- 
ligious institutions, and certain public 
organizations, by allowing a deduction 
for income-tax purposes as well as for 
gift-tax purposes. This encouragement 
is no doubt a conscious development of 
the general policy of increasing expendi- 
tures for public purposes. Bequests to 
the designated organizations are free 
from estate tax, but do not affect the in- 
come tax either of the decedent or of his 
estate. A gift, on the other hand, in the 
case of a wealthy donor will largely con- 
sist of funds which would otherwise go 
to the Treasury. Thus, a gift of $150,- 
000 by a single man with a net income of 
$1,001,000 (before the deduction for this 
gift) will reduce his income tax from 
$681,000 to $567,000. In other words, 
the $150,000 gift costs him $36,000 net. 


Moreover, if the individual in question 
has a net estate of $25,000,000, the Fed- 
eral government will take 69 per cent. of 
the $150,000, if it is left to individual 
beneficiaries at death. Taking into ac- 
count the estate tax as well, the gift of 
$150,000 to the designated educational, 
religious, and charitable institutions ac- 
tually costs the donor and his family 
only $11,160. The balance of the gift is 
really made by the Treasury. 


The present laws operate to discourage 
gifts to charities, subject to an annuity 
charged on the gift. It appears that the 
present value of such a gift will be free 
from gift tax, but the full value of the 
property might be included in the estate 
as a form of transfer intended to take 
effect in possession or enjoyment at or 
after death. If the donor wishes to pre- 
serve his income he would be wiser to 
make an outright gift to the charity of 
his choice, reserving sufficient funds to 
purchase a life annuity from an insur- 
ance company for himself. Thus, the 
owner of a $5,000,000 estate, with $150,- 
000 income therefrom, pays an income 
tax of $63,450. If he gives $20,000 to 
charity, he saves $12,400 in income taxes 
but may lose $600 per annum income (as- 
suming that he needs all his income for 
his personal expenses, and hence has to 
make the gift out of capital). With the 
net amount of income saved, or $11,800, 
he can at age 55 buy a life annuity of 
$815 per annum, only $354 of which will 
constitute taxable income. Thus he re- 
duces his income tax greatly in the year 
of the gift, and very slightly in succeed- 
ing years; and if he lives out his expect- 
ancy, his estate will be little impaired. 


Charitable and educational gifts (rath- 
er than bequests) receive another form 
of indirect but effective encouragement 
from the usual state decisions to the ef- 
fect that bequests to extra-state charities 
or educational institutions are not de- 
ductible for purposes of the state inheri- 
tance tax. The Dartmouth alumnus resi- 
dent in Illinois who plans to add to the 
college endowment should exercise his 
bounty during his life, thereby reducing 
his Federal income taxes, and also his 
state inheritance taxes. The latter may 
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otherwise be a sizeable sum, since a be- 
quest outside the family takes the high- 
est rate. 


Effects of Present Tax Policy 


Mr. Mellon, writing in 1924, inveighed 
against the proposal to increase the top 
bracket of estate-tax rates from 25 to 40 
per cent. His main argument was that 
wealthy persons by their savings pre- 
serve the liquid capital for underwriting 
the business expansion of the nation. Out 
of their hoards new industries can be 
financed and hazardous ventures author- 
ized, to an extent impossible if wealth 
were more evenly divided. Again, he 
said, estate taxes devoted to the current 
expenditures of government deplete the 
total wealth of the country; they are paid 
out of capital, and when currently spent, 
the capital is gone. 


Eleven years later, President Roose- 
velt, in the message which put in motion 
the legislative machinery for the enact- 
ment of the 1935 increase in estate-tax 
rates to a top bracket of 70 per cent., 
said: 

“... The transmission from genera- 
tion to generation of vast fortunes by 
will, inheritance, or gift is not consis- 
tent with the ideals and sentiments of 
the American people. 

“The desire to provide security for 
one’s self and one’s family is natural 
and wholesome, but it is adequately 
served by a reasonable inheritance. 
Great accumulations of wealth can not 
be justifiefid on the basis of personal 
and family security. In the last analysis 
such accumulations amount to the per- 
petuation of great and undesirable con- 
centration of control in a relatively few 
individuals over the employment and 
welfare of many, many others.” 


Whatever the merits of Mr. Mellon’s 
arguments, it is evident that Congress 
has turned its back upon them in the 
succeeding 12 years. Congress has done 
what it can to encourage the breaking up 
of large fortunes, by income-tax and es- 
tate-tax rates of exceptional severity in 
the upper brackets. The necessary sav- 
ing for investment will presumably come 
from the upper-middle class, from those 
with incomes from $10,000 to $50,000 
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who are not yet severely taxed. Con- 
gress has so far, moreover, strongly en- 
couraged inter-vivos gifts and gifts in 
trust by much lighter effective rates of 
taxation. Capital distributed at an ear- 
lier date among children may well yield 
satisfactory social results. If children 
must be given large funds while their 
fathers live if they are to have large 
funds at all, fathers will take more 
thought to the education of children to 
their responsibilities. The ultimate re- 





Investment Consequences of 
Social Security Taxes 


As the existing Government debt is 
transferred to the Old Age pension and 
Unemployment Compensation reserve 
funds created under the Federal Social 
Security Act, investors in Government 
securities will be confronted with a se- 
rious investment problem, asserted Earl 
B. Schwulst, First Vice President, Bow- 
ery Savings Bank, New York, in his ad- 
dress before the American Management 
Association. 


Mr. Schwulst declared that “insurance 
companies, trust estates, commercial and 
savings banks are likely within a few 
years to see a great transformation in 
their bond portfolios. They will have to 
seek new investments for the funds 
which they will receive in the liquidation 
of their present Federal bonds. This 
may even entail serious consideration of 
changes in the laws which govern the in- 
vestments of a number of these institu- 
tions.” 


In discussing the dangers involved in 
the Social Security scheme, Mr. Schwulst 
saw the disappearance of the thrift mo- 
tive as the least of these. However, oth- 
er dangers of a very real nature are 
present: misuse of funds by Congress, 
pressure by the beneficiaries for higher 
benefits, government competition with 
private enterprise, and abuse of the 
power of the Treasury in the money mar- 
ket due to the reserve funds. Remedies 
suggested were an informed and effec- 
tive public opinion, and the selection of 
officials of integrity. 


sult of a generation of gifts in trusts is 
not clear. Trust funds are not venture- 
some, they sit by the fire and warm them- 
selves with three per cent. or less, and 
safety. A nation of trust beneficiaries 
would not be the nation of the roaring 
twenties, but it will be a nation of more 
equally distributed wealth. And so long 
as the inventor or organizer can preserve 
for his family more than 50 per cent. of 
the estate he builds up, individual initia- 
tive will hardly perish. 





Trusts As Employers 


Attorneys for the California Bankers As- 
sociation have recently rendered an opinion 
on the California Unemployment Reserves 
Act and the Federal Social Security Act to 
the effect. that an estate or a trust may be 
an employer under both laws. The ques- 
tion is important, and deserves careful con- 
sideration, in view of that fact many per- 
sons are engaged by trusts and estates in 
connection with properties owned by them. 
In the course of their opinion, Morrison, 
Hohfeld, Foerster, Shuman & Clark de- 
clared: 

“It will be observed that the taxes im- 
posed by the California Unemployment Re- 
serves Act and by Title IX of the Federal 
Social Security Act are for a different pur- 
pose than taxes imposed by Title VIII of the 
Federal act. The taxes imposed by the 
California act and by Title IX of the Fed- 
eral act relate to unemployment compensa- 
tion and affect only employers of eight or 
more individuals. The taxes imposed by 
Title VIII of the Federal act are for the 
purpose of raising funds to pay old-age 
benefits and affect every employer of one or 
more individuals. Furthermore, the employ- 
ments excepted by the California act and 
by Title IX of the Federal act differed from 
the employments excepted by Title VIII of 
the Federal act. Hence, an employer may 
be subject to the taxes imposed by the Cali- 
fornia act and by both titles of the Federal 
act, or by the California act and Title IX 
but not by Title VIII, or by Title VIII of 
the Federal act alone.” 

ee | 

Out of one lone millionaire’s estate of 
eighty million dollars, the Federal Govern- 
ment got fifty-three millions in taxes. What 
the folks at Washington need is more rich 
men to die for their country.—Jacksonville 
Journal. 
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Corporate Fiduciaries as Depositary Under 
Court Order 


Review of Statutes and Procedure Governing Reduction of 


TN most states, when individual execu- 

tors, administrators, guardians, and 
‘conservators are called upon by the 
Court to furnish a surety bond, they are 
required to provide such bond in twice 
the amount of the personal property, and 
they are required to pay an annual prem- 
ium based upon the amount of the bond. 
The statutory provisions—of which that 
of Illinois is perhaps typical—read as 
follows: 


“BOND AND OATH OF OFFICE.— 
Every executor or administrator shall, at 
the time of issue of letters, take an oath of 
office. (Ch. 3, §6 and 23) All executors, 
unless the testator shall direct otherwise 
in the will, and all administrators, shall, be- 
fore entering upon their duties, enter into 
bond, with good and sufficient security, to 
be approved by the county court, and in 
counties having a probate court, by the pro- 
bate court, in a sum double the value of 
the personal estate, and payable to the peo- 
ple of the State of Illinois, for the use of 
the parties interested. (Ch. 3, §7 and 24) 
When any testator leaves visible estate more 
than sufficient to pay all his debts, and by 
will shall direct that his executors shall not 
be obliged to give security, in that case no 
security shall be required, unless the county 
court shall see cause, from its own knowl- 
edge, or the suggestions of creditors and 
legatees, to suspect the executors of fraud, 
or that the personal estate will not be suffi- 
cient to discharge all the debts, in which 
case such court may require security, and 
the same shall be given before or after let- 
ters testamentary are granted, notwith- 
standing any directions to the contrary in 
the will. (Ch. 3, §8)” 


Deposit of Securities by Individual Fiduciary 


Although most statutes provide that 
when a testator waives bond, the court 
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is not required to demand surety, such a 
bond is almost invariably required in the 
case of an individual administrator, 
guardian, or conservator. This does not 
apply to corporate fiduciaries in most 
states, since banks and trust companies 
are in many States required to keep on 
deposit a stated amount of securities 
with the state treasurer, in lieu of fur- 
nishing a surety bond to cover each sep- 
arate appointment. 


In a few states, the legislatures have 
provided by statute that an individual 
executor, administrator, guardian, or 
conservator may by proper petition to 
the court of jurisdiction be allowed to 
deposit with a qualified bank or trust 
company securities belonging to the es- 
tate, and, to the extent of the value of 
such securities, the court may allow a 
reduction in the amount of the surety 
bond provided. 


This, it would seem, is a wise legal 
provision, since it allows a saving to the 
estate of the amount of the premium re- 
duction, and at the same time the indi- 
vidual fiduciary is relieved of a mass of 
detail in the handling of securities, 
which a bank or trust company is infin- 
itely better qualified to assume. 


Illinois Statutory Provision 


In Illinois, while the statutes on ad- 
ministration do not give such specific 
authority to the courts, the right to or- 
der the deposit of securities under the 
jurisdiction of the probate court is 
found in the Trust Company Act (Chap- 
ter 32, paragraph 346), in effect July 1, 
1887 (amended as of July 1, 1889). This 
statute reads as follows: 
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“Whenever, in the judgment of any court 
having jurisdiction of any estate in process 
of administration by any assignee, receiver, 
executor, administrator, guardian, con- 
servator or other trustee, the bond required 
by law of such officer shall seem burden- 
some or excessive upon application of such 
officer or trustee, and after such notice to 
the parties in interest as the court shall di- 
rect, and after a hearing on such applica- 
tion, the said court may order the said of- 
ficer or trustee to deposit with any such cor- 
poration, for safe keeping, such portion or 
all of the personal assets of said estate as it 
shall deem proper, and thereupon, said 
court shall, by an order of record, reduce 
the bond to be given, or therefore given by 
such officer or trustee, so as to cover only 
the estate remaining in the hands of said 
officer or trustee, and the property as de- 
posited shall thereupon be held by said cor- 
poration under the orders and directions of 
said court. (As amended by Act approved 
June 1, 1889; in force July 1, 1889)” 


Minnesota Statute 


The Minnesota statute covering the 
point has been in effect since 1927 
(Prentice-Hall, Par. 2638) and reads as 
follows: 


“Deposit of estate funds to reduce bond. 
—Whenever new or additional security shall 
be required from any executor, adminis- 
trator, guardian, assignee, receiver, or other 
trustee, if the judge or court having juris- 
diction deems it expedient, because of the 
magnitude of the estate or fund or other- 
wise, to require the maximum security pre- 
scribed by law, it may direct any securities 
belonging thereto to be deposited with any 
trust company, subject to the order of such 
trustee, when countersigned by such judge, 
and fix the amount of the security with ref- 
erence only to the remainder. No such se- 
curity shall be withdrawn, nor any part of 
the principal or interest thereof collected, 
except by an officer of such company, with- 
out the order of such judge duly entered and 
certified, upon satisfactory proof that ad- 
ditional security has been furnished, or that 
the estate or fund has been so reduced that 
such deposit is no longer required. (G.S., 
1927, §7734)” 


Recent Provisions in Ohio and California 


Both Ohio and California have such 
statutes, effective since September, 1935. 
The Ohio law provides: 


“Deposit of estate funds to reduce bond. 
—In any case where a bond is or shall be re- 
quired by probate court from a fiduciary, 
and the value of the estate or fund is so 
great that the probate court deems it inex- 
pedient to require security in the full 
amount prescribed by law, the said probate 
court may direct that any certificates of 
stock, bonds, notes, or other securities be- 
longing to the estate or fund be deposited 
‘with a savings bank, national bank or trust 
company, duly incorporated under the laws 
of this state, or of the United States, as 
may be designated by order of the probate 
court (§10506-23, as amended by L. 1935, 
S.B. 116, effective Sept. 1, 1935)” 


The California act is as follows: 


“Deposits in banks or trust companies.— 
Any court having appointed and having jur- 
isdiction of any executor, administrator, 
guardian, assignee, receiver, depositary or 
trustee, upon the application of such execu- 
tor, administrator, guardian, assignee, re- 
ceiver, depositary or trustee, or upon the 
application of any person having an inter- 
est in the estate administered upon by such 
officer or trustee, after notice to other par- 
ties in interest as the court may direct, and 
after a hearing upon such application, may 
authorize such officer or trustee to deposit 
any money then in his hands as such officer 
or trustee or which may thereafter come in- 
to his hands, and until the further order of 
the court, in any bank organized under the 
laws of the state of California; and upon 
such deposit being made, the officer or trus- 
tee so depositing the same shall thereafter 
and while such moneys remain on deposit in 
such bank, be relieved and discharged from 
all liability and responsibility therefor, and 
the bond required of such officer or trustee 
given upon his appointment shall be there- 
upon by said court reduced to such an 
amount as the court may deem reasonable; 
such deposit shall be repaid only upon the 
orders of said court, and shall be a pre- 
ferred claim against such bank and be paid 
in full before any other depositor of such 
bank shall have been paid. (General Laws, 
1931, Act 652, §51) 

“Any court having jurisdiction of any 
executor, administrator, guardian, assignee, 
receiver, depositary or trustee, upon the ap- 
plication of any such officer or trustee, or 
upon the application of any person having 
an interest in the estate or property admin- 
istered by such officer or trustee, after such 
notice to the other parties in interest as the 
court may direct, and after a hearing upon 
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such application, may authorize or may di- 
rect such officer or trustee to deposit any 
‘moneys then in his hands, or which may 
come into his hands thereafter, until the 
further order of said court, with any such 
trust company, and upon deposit of such 
money, and its receipt and acceptance by 
such trust company, the said officer or trus- 
tee shall be discharged from further care or 
responsibility therefor. Such deposit shall 
be paid out only upon the order of said 
court. (General Laws, 1931, Act 652, §91, 
as amended by L. 1935, Ch. 501, effective 
Sept. 16, 1935) 

“When the court has ordered the deposit 
of any of the assets of an estate with a 
bank or trust company as provided in sec- 
tion 51 or in section 93 hereof, any bank 
having possession or control of any of the 
assets so ordered deposited, shall, upon the 
demand of the said bank or trust company 
which has been ordered to receive such de- 
posit, whether the officer or trustee ordered 
to make such deposit has duly qualified or 
not, deliver such assets to the bank or trust 
company named by the court to receive such 
deposit and the receipt and acceptance of 
such assets by such bank or trust company, 
shall relieve the bank which has been in 
possession thereof from all further respon- 
sibility therefor. (General Laws, 1931, Act 
652, §51.1, added by L. 1935, Ch. 500, ef- 
fective September 16, 1935)” 


Governing Law in New Jersey 


The New Jersey law reads as follows: 


“146-52. In cases of large estates deposit 
may be made with fiduciary agent. 52. In 
all cases where a bond or bonds shall or may 
be required by the ordinary, Orphans’ Court 
or by a surrogate from an executor, admin- 
istrator, guardian or trustee, if the value of 
the estate or fund is so great that the or- 
dinary, Orphans’ Court or surrogate deems 
it expedient to require security in the full 
amount prescribed by law, the said ordin- 
ary, Orphans’ Court or surrogate, as the 
case may be, may direct that any securities 
for the payment of money belonging to the 
estate or fund be deposited in such savings 
bank, savings institution or trust company 
duly incorporated under the laws of this 
State, or such national bank having safe 
deposit boxes for the use of private indivi- 
duals, as may be designated by the order of 
the ordinary, Orphans’ Court or surrogate. 
(L. 1898, p. 734, (C. S., p. 3829), as amended 
L. 1915, c. 14, p. 40.) (p. 2611, sec. 146-52) 

“53. Deposit with fiduciary agent where 
value of estate is large; bond as to remaind- 
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er.—After such a deposit has been made, 
the ordinary, Orphans’ Court or surrogate 
may fix the amount of the bond, with re- 
spect to the value of the remainder only of 
the estate or fund. (P. L. 1898, p. 734.) (p. 
3830, sec. 53) 


“146-54. Deposit, how made and with- 
drawn. 54. Such deposit shall be made in 
the name of the executor, administrator, 
guardian or trustee, and the security or se- 
curities thus deposited shall not be with- 
drawn from the custody of such savings 
bank, savings institution, trust company or 
national bank, except upon the special order 
of the ordinary, Orphans’ Court or surro- 
gate, and no executor, administrator, guar- 
dian or trustee shall receive or collect the 
whole or any part of the principal of such 
securities so deposited without the special 
order of the ordinary, Orphans’ Court or 
surrogate, entered in the appropriate book. 
(L. 1898, p. 734, (C. S., p. 3830), as amend- 
ed L. 1915, c. 14, p. 40), (pp. 2611, 2612, 
sec. 146-54) . 

“55. Deposit with fiduciary agent where 
value of estate is large; withdrawn; addi- 
tional bond.—Such an order can be made in 
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favor of the executor, administrator, guar- 
dian or trustee only where an additional 
bond has been given by him, or upon proof 
that the estate or fund has been so reduced 
by payments or otherwise, that the penalty 
of the bond originally given will be suffi- 
cient, in amount, to satisfy the provisions of 
law relating to the penalty thereof, if the 
security so withdrawn is also reckoned in 
the estate or fund. (P. L. 1898, p. 735.) (p. 
3830, sec. 55) 

“146-56. Duplicate certificates issued by 
fiduciary agent. 56. The savings bank, 
savings institution, trust company or 
national bank receiving such deposit shall 
issue a certificate in duplicate, setting forth 
the amount and nature of securities deposit- 
ed, and deliver one certificate to the ordin- 
ary, Orphans’ Court or surrogate, and the 
other to the executor, administrator, guar- 
dian or trustee in each case. (L. 1898, p. 
735, (C. S., p. 3830), as amended L. 1916, c. 
14, p. 41.) (p. 2612, sec. 146-56) 

“146-56a. Reduction of bond of execu- 
tor, etc.—discharge of sureties. 1. When- 
ever upon the allowance by the Orphans’ 
Court of the intermediate account of any 
executor, administrator, guardian or trus- 
tee it appears from said account, to the sat- 
isfaction of said court, that the bond given 
by such executor, administrator, guardian 
or trustee is in a larger sum than is neces- 
sary for the proper protection of the prop- 
erty and assets of said estate, the Orphans’ 
Court shall have full power and authority 
to order that the said executor, adminis- 
trator, guardian or trustee give a new bond 
in such sum as the court may determine is 
sufficient for the proper protection of the 
property and assets of such estate remain- 
ing in the hands of such executor, adminis- 
trator, guardian or trustee. 

“Upon the filing of said bond with cone 
ditions and sureties approved by the Or- 
phans’ Court, the said court may order that 
the sureties upon the original bond be dis- 
charged from all liability thereunder from 
and after the date of such order. All such 
proceedings shall be commenced by petition 
verified by the oath of the petitioner and 
shall be upon such notice as the court may 
direct. (L. 1911, c. 62, p. 95, complementing 
L. 1896, p. 715.) (C.S., p. 3813) p. 2612, 
sec. 146-56a.)” 


Filing of Petition 


The procedure is initiated through the 
filing, by the attorney for the executor, 
administrator, guardian, or conservator 
of a petition for reduction of bond and 


the request that the Blank Trust Com- 
pany be named by the Court as depos- 
itary. Such a petition might be in some- 
what the following form: 


“The petition of John Doe respectfully 
showeth that he is a resident of the 
State of Illinois; that on the 30th day 
of June, A.D. 1920, Mary Doe, a resident 
of Cook County, Illinois, departed this 
life, leaving a last will and testament 
duly signed and attested; that said tes- 
tatrix in said will nominated Richard 
Roe executor thereof; that on the 16th 
day of August, A.D. 1920, Richard Roe 
qualified and was appointed executor of 
said will and said will was admitted to 
probate by this Honorable Court; that 
said Richard Roe departed this life on 
September 10, 1921, while acting as such 
executor; that on the 19th day of Nov- 
ember, A.D. 1920, the said Richard Roe 
filed an inventory in this Honorable 
Court in the estate of said Mary Doe; 
that on the 29th day of December, A.D. 
1920, the said Richard Roe filed an 
amendment to said inventory; that as 
such executor the said Richard Roe paid 
the inheritance tax due from said estate 
to the State of Illinois and the estate tax 
due from said estate to the United 
States of America; that administration 
of said estate is not completed; that the 
entire assets of said estate consist of 
stocks and bonds and a small amount of 
cash; that said stocks and bonds are 
now in the possession of the Blank Trust 
Company of Chicago, Illinois; that your 
petitioner was the husband of the said 
Mary Doe, deceased; that the heirs and 
legatees of the said Mary Doe, deceased, 
are the children of the said Mary Doe, 
deceased, and your petitioner; that said 
children are Robert Doe, aged six years; 
Thomas Doe, aged four years; and 
Mary L. Doe, aged one and one-half 
years; that said minor children reside 
with your petitioner, that your peti- 
tioner resides at 100 Grand Boulevard, 
Chicago, Illinois, and prays that letters 
of administration with the will annexed 
may be issued to your petitioner. 

“Your petitioner further represents 
that the bond required by law as admin- 
istrator with the will annexed would be 
burdensome and excessive and that in 
accordance with the statute in such case 
made and provided and subject to the 
approval and order of this Honorable 
Court, he has deposited with the Blank 
Trust Company of Chicago, Illinois, a 
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corporation organized under the laws of 
the State of Illinois, and duly author- 
ized to accept and execute trusts for 
safe keeping, and to be held by said 
Blank Trust. Company under the orders 
and directions of this court, all personal 
property of said decedent that has thus 
far come to the hands or possession of 
your petitioner, as evidenced by the re- 
ceipt of said Blank Trust Company 
hereto attached, excepting Three Hun- 
dred Twelve Dollars ($312.00) on de- 
posit in the name of Richard Roe as 
executor; and your petitioner therefore 
prays that the amount of the bond to 
be given by your petitioner as such ad- 
ministrator with the will annexed be re- 
duced to the sum of Two Thousand Dol- 
lars ($2000.00). 
“John Doe” 


General Form of Court Order 


The court order which issues as the 


result of such a petition might read as 
follows: 


“This cause coming on to be heard 
upon the petition of Richard Roe, this 


day filed herein, to be appointed guar- 
dian of the estate of Robert Doe, Thomas 
Doe and Mary L. Doe, and for an order 
approving his acts in depositing with the 
Blank Trust Company, a corporation or- 
ganized under the laws of the State of 
Illinois, the entire assets of said estate 
that have come into his hands or pos- 
session, excepting the cash on hand, 
amounting to Twenty-six hundred Dol- 
lars ($2600.00) and a small quantity of 
jewelry of the value of about Twelve 
Hundred Dollars ($1200.00) and for an 
order that the bond to be given by him 
as such guardian be reduced to the sum 
of Eight Thousand Dollars ($8000.00), 
and the court having read said petition 
and being fully advised in the premises; 


“It is hereby ordered, adjudged and 
decreed that the said Richard Roe be, 
and he hereby is appointed guardian of 
the estate of said Robert Doe, Thomas 
Doe and Mary L Doe, minors; that his 
acts and doings whereby he deposited 
with the Blank Trust Company of Chi- 
cago, Illinois, a corporation organized 
under the laws of the State of Illinois, 
all the assets of said estate that have 
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come into his hands and possession, ex- 
cepting the cash on hand, amounting to 
Twenty-six hundred Dollars ($2600.00), 
and a small quantity of jewelry of the 
value of about Twelve Hundred Dollars 
($1200.00), be, and the same hereby are 
approved; that the said Blank Trust 
Company is hereby ordered and direct- 
ed, as such depository, to hold all said 
assets, subject to the further orders of 
this court, and that said Blank Trust 
Company is hereby ordered and directed 
to deliver to Richard Roe as such guar- 
dian, from time to time, as the same 
mature, all coupons attached to any of 
the bonds that may be held by it at any 
time as such depository; and 


“It is further ordered that the bond 
of the said Richard Roe as such guar- 
dian, be, and the same is hereby re- 
duced to the sum of Eight Thousand 
Dollars ($8000.00). 


“ENTER: 


Judge of the Probate 
Court of Cook County 


“December 18, 1923” 
Actions as Depositary 


When the attorney has secured the or- 
der of court, he brings a certified copy 
of the order to the trust company, to- 
gether with the securities that he is to 
deposit. <A receipt is issued by the trust 
company, which gives the title of the 
court and the cause, the departments and 
case number, and a full description of 
the assets received, which the trust com- 
pany “agrees to hold subject to the 
further orders and instructions of the 
above entitled court in the above entitled 
matter.” Any formal agreement aside 
from the terms stated in the receipt is 
usually unnecessary. 


The executor, administrator, guardian, 
or conservator, through his attorney, 
then files the receipt with the court, and 
thereupon the bond is reduced in propor- 
tion to the amount of assets belonging 
to the estate in the possession of the de- 
positary. 


Not only does this arrangement effect 
a saving to the estate in bond premiums, 
but it also relieves the individual fidu- 
ciary from the care of the securities 
themselves: their safekeeping, the cut- 


ting of coupons from bonds, the making 
out of ownership certificates, the keeping 
of the income record, and the danger and 
liability of not collecting coupons at the 
proper time or not collecting called or 
matured bonds when payable. 


The duties incurred are relatively few. 
No investment liability is involved. The 
usual services performed are the safe- 
keeping of the securities, the delivery to 
legal representatives of interest notes, 
coupons, and other evidences of income, 
or their collection, the collection of ma- 
turing principle, and partial and final dis- 
tribution of the securities; all as directed 
and evidenced by a certified copy of an 
order of court. 


Fee Schedule and Field for Service 


The fees charged must naturally be 
lower than the premiums charged by the 
surety company in order to attract any 
of this business to the trust company. 
The fees in force in Chicago do not in- 
clude any acceptance or closing fee. The 
only charge is an annual one, based on 
the appraisal value of the assets, on the 
following graduated scale: 

Second and 
First Year Subsequent Years 
$3.50 per $1000 $2.35 per $1000 
3.00 per 1000 2.00 per 1000 
2.00 per 1000 1.35 per 1000 


1,000,000 1.75 per 1000 1.20 per 1000 
1,000,000 1.50 per 1000 1.00 per 1000 


A minimum: charge of $30.00 is made for fractional 
or whole years. 


Not over $ 
Not ” 

Not ” 

Not ” 

Over 


50,000 
250,000 
500,000 


From the standpoint of the trust com- 
pany, this business, while somewhat lim- 
ited in volume, may become a valuable 
source of income and of future contacts 
with lawyers. 


The field of solicitation for this type of 
business is necessarily rather limited. 
and lends itself best to personal contact 
with the individual executor, administra- 
tor, guardian, and conservator, and his 
attorney. The data required for intelli- 
gent solicitation is readily available from 
the estate records in the probate court, 
however, and the fees charged can be 
sufficient to make this type of business 
attractive to trust companies in those 
states where the practice is recognized 
by the courts. 
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The 


New York Trust 
Company 


Member of the Federal Reserve System, of the New York Clearing House Association and of the Federal Deposit Insurance Corporation 


100 BROADWAY 
40th St. & Madison Ave. Fifth Ave. & $7th Sc. 


CONDENSED STATEMENT OF CONDITION 
At the close of business, December 31, 1936 
ASSETS LIABILITIES 


Cash on Hand, and in Fed- . 
eral Reserve and Other Deposits . $354,021,649.43 


Banks. . . . .. . $64,918,687.35 Outstanding 
Exchanges, Collections and and Cer- 
Other CashItems . . 37,955,946.10 tified 
United States Government Checks . 20,538,283.63 374,559,933.06 
Securities. . . . . 168,374,895.24 _ Ua et ee 
Reconstruction Finance Dividend Payable January 
Corporation Notes .  2,§00,000.00 S|. : | a 625,000.00 
Other Bonds and Securities 28,799,181.88 Federal Funds Purchased . 12,000,000.00 
Loans, Discounts and 
Bankers’ Acceptances . 123,122,757.93 Accounts Payableand Other 
Interest Receivable, Ac- Liabilities . ... 1,836,613.59 
counts Receivable and 
Other Assets . : 2,208,966.49 
Real Estate Bonds and 
Mortgages 


Acceptances and Letters of 
Credit . Ee ae ee 8,329,049.46 


4,971,193.23 Acceptances, etc., Sold with 


Customers’ Liability for Our Endorsement. . 4,964.86 
Acceptances and Letters 5 ’ 
of Credit. . . . $,142,596.60 Reserve forContingencies . 6,928,634.84 


Liability of Others on Ac- Capital . 12,500,000.00 
ceptances, etc., Sold with 
Our Endorsement . . 4,964.86 Surplus . 25,000,000.00 

Equities in Real Estate . 906,041.10 Aas 

Banking Premises—Equity Undivided 
and Leasehold . . 2,650,514.54 Profits . _2,771,549.51 40,271,549.51 


$444,555,745.32 $444,555,745.32 


United States Government obligations and other securities carried at $32,371,380.84 in the above 
statement are deposited to secure public and trust deposits and for other purposes required by law. 


Trustees 
MALCOLM P. ALDRICH EDWARD E. LOOMIS 


New York neni ennui President, Lehigh Valley Railroad Co. 


ARTHUR M. ANDERSON ae Fr. Morgan Oo Company ROBERT A. LOVETT 


uy Brown Brother. j vy 
J. P. Morgan & Company niveines se. ineehans wn Brothers Harriman & Co. 


resident cules der Compe a 
MORTIMER N. BUCKNER President, Hercules Powder Company HOWARD W. MAXWELL 


, 
Chairman of the Board SAMUEL H. FISHER New York 


Litchfield, Conn. HARRY T. PETERS 
JAMES C. COLGATE New Sack 


James B. Colgate & Company ARTEMUS L. GATES 
President — =e 
WILLIAM F. CUTLER Sage, Gray, Todd & Sims 


Vice-President F. N. HOFFSTOT 


American Brake Shoe & Fdy. Co. Neus Vask LOUIS STEWART, SR. 


New York 


FRANCIS B. DAVIS, JR B. BREWSTER JENNINGS VANDERBILT WEBB 
President, United States RubberCo. Socony-Vacuum Oil Co., Inc. Milbank, Tweed, Hope & Webb 


———— 
eee QQ ee — eee 
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Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


Banking Executives as Public 
Officials 


If he could be persuaded to enter public 
life, the type of officer in our leading bank- 
ing institutions would probably establish a 


new standard in statesmanship, declared 
Russell S. Sims, vice president, Albert- 
Frank-Guenther Law, Inc., prominent ad- 
vertising agency, in an address before the 
Association of Bank Women. 

Mr. Sims asserted that their “personal 
integrity— intellectual as well as financial— 
together with their personal charm, sense 
of responsibility and interest in the civic 
and economic welfare of their communities, 
makes them potential statesmen of the first 
rank.” Speaking of public relations, he 
pointed out that advertising had been in- 
strumental in bringing the nation out of the 
depression by stimulating demand for ser- 
vices and goods, and predicted that the pres- 
ent increased advertising volume augurs 
well for the future of banking. 


Our people are fast approaching the 
point where it can be said that seven- 
eighths of them are trying to find out how 
to live at the expense of the other eighth. 
—Abraham Lincoln. 


Testamentary Effusion 


Occasionally a particularly learned 
judge will brighten the musty chronicles 
of the law with philosophical comment 
on the effect of testamentary efferves- 
cence. One of the most literary of these 
judicial indulgences is the recent opinion 
of Mr. Surrogate Delehanty, New York 
County, in Estate of Bucky, in which he 
comments on an attorney’s flowery lan- 
guage: 


“Lacking confidence in the adage which 
ascribes to all Philadelphia lawyers 
the maximum of capacity to penetrate the 
meaning of documents no matter how ob- 
scure, petitioner here seeks the advice of 
the court concerning deceased’s testaments. 
Himself a Philadelphia lawyer and the au- 
thor of the verbose initial testament of de- 
ceased and author as well of the five sev- 
eral codicils thereto, which from time to 
time deceased executed, petitioner asks the 
court to tell him what deceased meant when 
she published as hers the instruments he 
prepared and put before her for publica- 
tion as her will. Now that the theretofore 
ambulatory instruments have been render- 
ed static by reason of deceased’s death, pe- 
titioner has descended from that empyrean 
in whose bright fire he conceived the docu- 
ments and with the aid only of the fitful 
illumination furnished by the adjudicated 
cases has taken up the dull drudgery of 
seeking to learn from study of the rhetor- 
ical periods and the involute phrases of the 
will and the codicils whether deceased 
granted annuities or created trusts and 
whether her dispositions conform to the re- 
strictions against suspensions and the rules 
against perpetuities. 


“In its reading of the documents the 
court perceives the effect of that fine phren- 
zy in composition which on one midsum- 
mer’s night the Duke of Athens advanced 
as the genesis of poetry. In the rounded 
periods of these instruments there is proof, 
too, of an internal emotion which possessed 
the draftsman and which at the time of 
composition must have disinclined him to 
any prosaic enquiry as to what the lan- 
guage really meant. Critical analysis then 
would have been as abhorrent to the spirit 
of the occasion as would like analysis have 
been of the prose which flowed so unre- 
strainedly from the pen of Wilkins Micaw- 
per while waiting for something to turn up.” 





Protection of Trustees Against Surcharge Claims 


Personal and Corporate Trust Functions Subject 
to Charges of Negligence 


S. A. COYKENDALL, JR. 
Vice President, S. A. Coykendall & Co., New York 


N the early days of Corporate Fidu- 

ciary operations the only Errors and 
Omissions protection available was in the 
form of Fidelity Bonds. Later, Blanket 
Bonds covering, broadly speaking, the 
risks of physical loss of money and se- 
curities held in various accounts, came 
into being. Somewhat later came Se- 
curities (Forgery) Bonds in their va- 
rious forms covering against liability 
arising out of Forged, Altered and 
Stolen Securities. 

It was not until Fiduciaries came in- 
to possession of considerable real es- 
tate through inheritances from estates 
and through rent assignment and fore- 
closures that protection against Errors 
and Omissions developed along lines of 
Automatic Covers and Master Policies 
to supplement direct Policies and Certi- 
ficates of Public Liability and Compen- 
sation Insurance. These Automatic 
Covers and Master Policies are now in 
some quarters being extended to take 
care of both Individual Liability and Li- 
ability to Surcharge arising out of 
Torts—such as may be occasioned by 
possible breach in warranties in direct 
insurance through the existence of Con- 
tract Liabilities and Structural Altera- 
tions undertaken without the knowledge 
of the fiduciary by tenants or other 
parties having a joint interest in the 
management and upkeep of properties. 


The Need For Blanket Coverages 


Underlying all this is, of course, the 
recognition on the part of corporate fidu- 
ciaries that they must make good to trust 
estates any loss which the latter may suf- 
fer through their possible neglect of 
duties, not to mention the desire for pro- 
tection of their own liability in their in- 


dividual capacities. A special committee 
set up by the Trust Division of the 
American Bankers’ Association, as far 
back as 1933 recommended the procure- 
ment of Blanket Automatic Covers or 
Master Policies of Public Liability and 
Compensation Insurance, including eleva- 
tors, which would serve the purpose of 
protecting their members at least par- 
tially against Errors and Omissions in 
respect to such insurance. 

Considerable study was given to this 
subject by the Insurance Committee of 
the California Bankers’ Association, who 
in December 1935 published a compre- 
hensive report on Public Liability Insur- 
ance for Corporate Fiduciaries. They 
have recommended, in addition to a care- 
fully drawn Master Policy, the procure- 
ment of a supplementary Comprehensive 
Policy intended to apply as protection to 
the bank individually against possible 
Errors and Omissions with respect to the 
direct insurance covered by the Master 
Policy and also with respect to any joint 
insured policies furnished by Fee Own- 
ers, Net Rental Lessees or others placing 
insurance in the names of themselves 
and/or bank as fiduciary. Fire and 
Windstorm and even Rental Values 
Automatic Covers and Fire and Wind- 
storm Errors and Omissions Policies 
are the counterparts of Master and Com- 
prehensive Liability policies as recom- 
mended by this association. 


Investment Liability in General 


Now the spectre of existing and con- 
templated legislation and the decisions of 
various Surrogate’s and other Courts di- 
rected at the legality of “Waivers of Li- 
ability” and at exculpatory clauses in 
general, point to the need for extending 
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the principle of Errors and Omissions 
protection for banks to include coverage 
against legal and other expenses as well 
as the cost of any judgment or settle- 
ment that may result from accounting 
suits and from negligence claims of all 
kinds in connection not only with Per- 
sonal Trust functions but Corporate 
Trust department functions as well. 

Recognition among other things of the 
fact that new peaks of prosperity will 
give way to future unbalance between the 
production and consumption of so-called 
Consumer’s Goods, with another long pe- 
riod of declining values for all forms of 
trust assets and for investments in gen- 
eral, strengthens the urgency of fiducia- 
ries protecting themselves in every way 
possible against attacks through the 
Courts in more aggravated form and at 
possibly even greater cost than has been 
the lot of fiduciaries during the past five 
years. Eternal vigilance is always the 
best form of protection, but recognition 
of the ever growing threat of “Strike 
Suits” and other unpreventable litigation 
demonstrates the need for still further 
protection to meet such contingencies 
when they arise to avoid loss to Stock- 
holders and incidentally to protect de- 
positors of the Commercial Departments. 

What, then, is the answer to this need 
for still further protection against pos- 
sible errors and omissions and the al- 
leged failure to perform trust duties with 
the “skill, prudence and diligence” re- 
quired of a fiduciary? Accountants and 
others performing professional and ex- 
pert services, both here and abroad, 
have long since learned the answer, but 
before doing more than suggesting at 
this point that the answer to their prob- 
lem is also the answer to the fiduciaries’ 
problem let us analyze the possibilities of 
loss confronting the several departments 
of corporate fiduciary practice. 


Possibilities of Loss in Personal Trusts 


So far as the Personal Trust depart- 
ment is concerned, we must deal primar- 
ily with the question of loss arising out 
of negligence or alleged negligence in 
connection with the liquidation of estates 
and the investment and reinvestment of 
trust assets in general. 


Questions of fact and of law are al- 
ways questions for a Surrogate to find 
or for a jury and Judge to decide, and 
even though the decisions of Surrogate’s 
Courts or of Trial Courts may be over- 
ruled on appeal it costs money to em- 
ploy counsel and the longer the litigation 
is contested the greater are the costs of 
defense. To be sure, in an accounting 
action the referee may recommend that 
the exceptions be denied and that the 
costs of defense be charged against the 
estate, but the danger is that the Court 
may grant the exceptions and direct the 
fiduciary to make good to the estate. 
Even if the fiduciary prevails, it is by no 
means certain that the Court will order 
payment of its costs of defense to be 
charged against the Estate. This ap- 
plies to both individual and corporate 
fiduciaries. 

The Surrogate’s Courts are inclined to 
hold the corporate fiduciary liable to the 
use of even a higher standard of care 
than would be expected of an individual. 
Moreover, they will seldom direct a cor- 
porate fiduciary what to do in particular- 
ly troublesome problems of administra- 
tion. This is despite the fact that a cor- 
porate fiduciary is not an Insurer and 
should not be bound for the results of its 
actions if its standard of care is in con- 
formity with the general rule applicable 
to individual fiduciaries. No fiduciary 
in the exercise of the powers expressly 
conveyed to it in terms of a will, testa- 
mentary trust or personal trust agree- 
ment thinks of deliberately exceeding its 
powers. Nevertheless, it may be charged 
with exceptions by residuary or other 
legatees and remaindermen in the exer- 
cise of any of its powers or the per- 
formance of any of its duties. 

Many of the exceptions raised in ac- 
counting actions under wills and trusts 
have had to do with mortgage invest- 
ments and with the retention of non- 
legal securities. For many years the ex- 
perience of fiduciaries of all classes 
showed that guaranteed mortgages, par- 
ticularly whole mortgages, were the 
safest form of investment for trust 
funds. Yet mortgage investments alone 
caused considerable embarrassment to 
banks growing out of the collapse of real 
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COMPLETE 


TRUST 


SERVICE 


Ow complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 
Agent of stocks, and Trustee of bond and note issues. 


(Member Federal Deposit Insurance Corporation) 


City Nationa Bank 
AND TRUST COMPANY of Chicago 








estate values. Whether the present and 
future trust assets of banks are invested 
in marketable bonds only or are in the 
form of more or less permanent mort- 
gage and real estate investments, with 
some holdings in equities where allowed, 
the same problem will always exist for 
fiduciaries handling personal trust busi- 
ness, i.e., that of being charged with loss 
or damage resulting from errors of judg- 
ment in the investment, reinvestment, 
liquidation and retention of invested as- 
sets. 


Corporate Trust Department Liabilities 


So far as the Corporate Trust depart- 
ment is concerned, we must deal primar- 
ily with the question of implied duties 
and the exercise of powers not specifically 
granted in Corporate Bond Indentures. 
To a lesser extent we must deal also with 
the question of loss through errors, or of 
deliberate acts on the part of the fidu- 
ciary in the handling of registered 


Bonds, and of Coupons, dividends, re- 
ceipts, stock certificates, warrants, etc. 
What is the situation with respect to 
the diligence required of a Trustee under 
a corporate trust indenture, or of a Sink- 
ing Fund Agent, Interest or Dividend 
Disbursing Agent, Paying Agent, Fiscal 
Agent, Transfer Agent, Registrar, Agent 
for Voting Trustees, Warrant Agent, De- 
positary or Agent for Committees of 
Stock or Bondholders, Escrow Agent, or 
other agent acting in a trust capacity? 
Much the same situation applies to 
bonds and notes secured by corporate 
trust indenture as to trust investments 
under wills and personal trusts. A 
Trustee under a corporate trust inden- 
ture may be held liable for the loss suf- 
fered by Bondholders because of either 
the failure to perform a specific duty or, 
as some of the decisions hold, the failure 
to perform an implied duty. Likewise it 
may be damaging to the bondholders if 
the trustee exercises a power not ex- 
pressly authorized by the terms of the 
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BANK AND 
TRUST COMPANY 
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trust indenture. Trustees under corpo- 
rate indenture have long recognized the 
risks attendant upon the exercise of their 
powers and the performance of their 
duties. The fact that the terms of in- 
dentures have been drawn with such lim- 
ited scope to the powers and duties of 
the Trustee is a recognition of the risks 
involved. Even in the face of exculpa- 
tory clauses relieving them of liability to 
bondholders, Trustees have been held to 
a strict accountability both before and 
after the occurrence of a default. 


Numerous actions have been brought 
to compel the Trustee either to buy off 
the claimant or to make good to the bond- 
holders as a group. This is especially 
true in those situations where a duality 
of interest has been shown to exist be- 
tween the Commercial Banking depart- 
ment and the Corporate Trust depart- 
ment in respect to the making of loans to 
and the repayment of said loans out of 
funds in the hands of Trustees. In fact 
the easiest way for a claimant to estab- 
lish a Trustee’s liability to bondholders 


is to prove that the Trustee has repaid 
loans to itself out of funds properly be- 
longing to Bondholders. Errors of judg- 
ment may occur with respect either to 
acts expressly authorized or duties ex- 
pressly or impliedly set forth. The risks 
of loss through having to employ counsel 
to defend, even though the defense may 
prevail finally, is of as much concern to 
the Trustee under bond indenture as to 
the fiduciary who acts under terms of in- 
dividual trusts, or as an agent of the 
Courts in the exercise of fiduciary ap- 
pointments. The lot of the Trustee un- 
der the corporate trust indenture is due 
to become a harder one as the duties and 
obligations of such Trustees are defined 
by the Courts and by legislation directed 
toward setting up still higher standards 
of conduct than have been recognized 
heretofore. 


Reorganizations and Transfers 


While not actually performing the 
duties of a fiduciary in the same degree 
as under wills, trusts or corporate trust 
indentures, banks do nevertheless in 
their heretofore-mentioned corporate 
trust capacities, most of which are in- 
cluded under the general heading of Re- 
organizations and Transfers, incur con- 
siderable risk of loss through claims by 
third parties alleging damages of one 
kind or another. While for the most part 
their principals, viz. the corporations 
who employ them, are directly liable to 
the claimants, such principals generally 
look to and as far as possible will hold 
their agents responsible for the defense 
and payment of such claims. Their li- 
ability to do so, if it rests upon the 
agents at all, must arise out of at least 
their implied negligence in the per- 
formance of their duties toward their 
employers. They can hardly be held di- 
rectly liable to the claimants, yet various 
attempts have been made to hold them 
directly liable and these attempts have 
invariably cost money. 

The risks incurred are not always re- 
lated to situations involving alleged neg- 
ligence. In fact the most common type 
of claim is that growing out of conflict 
in title between two or more persons each 
claiming ownership to certain Securities 
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in which some but not all of the elements 
of negotiability may exist, such as Stock 
Certificates, Certificates of Beneficial In- 
terest, Receipts, Warrants and also Reg- 
istered Bonds and Notes. Here, unless 
on notice from the record owners or from 
other parties that there is a conflict of 
title, the bank cannot possibly be charged 
with any negligence when subsequent to 
a delivery, payment or transfer of regis- 
tered securities, the parties claiming 
title attempt to assert claims against 
either the Principals or the Agents for 
having wrongfully acted or for having 
acted without proper authority. Never- 
theless even without alleging negligence 
they can and do assert such claims when- 
ever such recourse appears justifiable. 
The most typical instances are, of course, 
associated with alleged forgeries and 
thefts for which, incidentally, banks are 
reasonably well protected by their ability 
to go back through the chain of title to 
the dealer or broker from whom the 
forged or stolen security was received or 
to whom it was delivered and where that 
fails by referring the matter to their 
own bonding company carrying their 
own Securities (Forgery) Bond. These 
bonds, however, will not in any case as- 
sume liability for overissues or incorrect 
issues; failure to properly mail warrants, 
stock dividends, or dividend checks, pay- 
ment of coupons or delivery of securities 
to wrong parties or without getting prop- 
er receipts; failure to get proper “legal 
documents” on transfer or payment; fail- 
ure to catch stop-orders duly filed by 
parties claiming title; or other Mechan- 
ical Errors or Errors in Judgment while 
acting in the above mentioned capacities. 
Neither will they cover claims for loss of 
market in those cases where they tempor- 
arily or otherwise withhold delivery, 
transfer or payment to persons claiming 
title through physical possession of blank 
endorsed receipts, certificates, warrants 
or registered bonds and notes. Liability 
to loss can and does arise from time to 
time out of all of these situations. Some 
of them may involve the failure to act 
with the diligence required of a fiduciary 
but others may create a liability however 
diligent the fiduciary may be in the con- 
duct of its business. 


SINCE 
1889 


—this institution has kept 
abreast of the most modern 
developments in trust ser- 
vices. We invite your Ala- 
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BIRMINGHAM 


TRUST 
& SAVINGS COMPANY 


112 North Twentieth Street 
BIRMINGHAM, ALABAMA 
FOUNDED 1887 


Member Federal Deposit Insurance 
Corporation 


Two Means for Protection Against Claims 


Much as has been said in the past - 
about Transfer and Fiscal Agents sitting 
on “a Keg of Dynamite,” it has always 
been equally true and is proving to be 
even more true that Banks in their Fidu- 
ciary capacities as Executors and Trus- 
tees and as Trustees Under Corporate 
Bond Indenture are open to very serious 
attack through the Courts for their al- 
leged failure to perform in the manner 
expected of those whose “foresight” is as 
good as their “hindsight.” There are 
only two ways, in the writer’s opinion, 
for banks to protect themselves against 
the type of claims with which they may 
be expected to deal from time to time in 
their various Personal and Corporate 
Trust capacities (including Reorganiza- 
tions and Transfers). They are first to 
look ahead as far as they can to avoid er- 
rors of judgment for which they may not 
come to grief until many years hence and, 
second, to combat the ever-increasing 
trend in “Strike Suits” and other unpre- 
ventable litigation by creating ample re- 
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Enrolment in A. I. B. Trust 
Courses 


Statistics on the number of students 
enrolled in the trust courses offered by 
the various Chapters of the American 
Institute of Banking during the first se- 
mester are reported in the current num- 
ber of the Bulletin of the Institute. 
Frank R. Curda, Vice President of the 
Institute and Assistant Vice President, 
City National Bank and Trust Co. of 
Chicago, in the introduction, finds in 
these figures an encouraging sign of the 
times. The record follows: 


1894 










MARYLAND 


TRUST COMPANY 
BALTIMORE 








Chapter TrustsI Trusts II 
Baltimore, Md. _.___ — 10 
Bergen County, N. J. 35 
SS | a 48 = 
Federal Reserve System i 39 21 
H Cleveland, Ohio —._. 54 — 
Since 1917 ~— Pomme, oi. 35 
Detroit, Mich. __... en 13 ee: 
Duluth, Minn. —______. _ 13 
1937 Essex County, N. J. _--.... 52 ee 
Harttord, Conn. —.___. 19 
mouston, Tex, 12 nity 
Los Angeles, Calif 63 30 
Madison, Wis. _._....... 19 hes 
serves for contingencies, preferably a Tenn. —___ aves 20 
ilwaukee, Wis. ___.. a 27 
through the purchase of Errors and Stamatis wit 20 
Alii pois, Mim. -— 
Omissions Contracts, so far as may be ee 17 
possible, to pay for the costs of defense Montgomery, Ala. we 17 
and the costs of judgments or settlements Nashville, Tenn. 24 ~ 
in all cases where they can become in- New Orleans, La. ne 16 
} volved through alleged failure to perform New York, N. Y. 103 80 
with the “skill, prudence and diligence’ Oakland, Calif... __ 20 
i expected of corporate fiduciaries. This Philadelphia, Pa... _ 19 
i should include both accounting claims Phoenix, Ariz. — 14 — 
i and claims for alleged negligence under Pittsburgh, Pa. — 21 10 
i Portiand, Ore, 18 
i contracts. To afford complete protection, a i. i 36 
i even though it must be hedged with all Rochester, N. Y. ______ 27 
| reasonable safeguards, it should even be gt. Louis, Mo. 29 
| made to include liability arising out of Salt Lake City, Utah ___ 25 ual 
the exercise of powers neither expressly San Antonio, Tex. sii 18 
{ authorized nor prohibited by the terms San Francisco, Calif. __.. _ 35 
| of the particular instrument under which Seward, N. Y. 22 
| the bank may be acting. It should notin Texarkana, Tex. 22 
any case be made available retroactively Virginia Peninsula, Va. 9 
to cover acts performed in the past but bs ce a a 
should be definitely limited to acts com- titi acne BaP cos aoe 
mitted or alleged to have been committed 745 407 
in the future. It would be asking alto- Correspondence 12 8 


gether too much and inviting altogether eae en 
too much trouble to ask for more. a a i 757 415 











Individual Guarantees under 77B 


Modification of the Obligation of an Individual Guarantor 
in Corporate Reorganization Proceedings 


JOSEPH G. PORTER 
of the (Chicago) Illinois Bar 


LMOST every trust company in the 

United States is directly and im- 
mediately interested in corporate reor- 
ganization proceedings under Section 
77-B of the Bankruptcy Act. This inter- 
est may arise by reason of the circum- 
stance that the trust company is trustee 
under the indenture securing the bond is- 
sue upon the premises sought to be reor- 
ganized; that the trust company holds 
bonds of the issue in question in the port- 
folio of one of its trusts; that the trust 
company is trustee under a reorganiza- 
tion mortgage; or that the trust company 
acquires the title to the premises as trus- 
tee, as a result of the reorganization. In 
any event, it is clear that offiicers of trust 
companies are concerned with judicial 
decisions defining the scope and applica- 
tion of Section 77-B. 


Validity as Against Non-Assenting 
Bondholders 


It was very common in real estate 
financing, at least in the middle west, for 
the corporation owning the mortgaged 
premises to execute the bonds and the 
trust deed securing the same, and for an 
individual who typically was an officer of 
the corporation and a holder of a sub- 
stantial part of its capital stock, to ex- 
ecute a guaranty by which he undertook 
to pay the bonds in the event of the de- 
fault of the corporation issuing them. A 
question that has recently been consid- 
ered by two Circuit Courts of Appeal 
arises in connection with the reorganiza- 
tion under Section 77-B of the obligations 
of the corporation issuing the bonds. 
That question is: Can the obligation of 
the individual guarantor be released or 
modified in such a corporate reorganiza- 
tion proceeding? 


Where the plan provides for a modifi- 
cation of the obligation of the guarantor, 
the bondholders who assent to the plan 
are of course in no position to object to 
the modification of the guaranty. The 
consent of 66% % in amount of the cred- 
itors of each class is, however, sufficient 
acceptance of the plan. The resulting 
problem is, whether or not the modifica- 
tion of the guaranty is valid as against 
non-assenting bondholders. 

The practical advantages of permit- 
ting a modification of a guaranty in the 
corporate reorganization proceedings are 
sufficiently obvious. Typically, the guar- 
antor of the old issue enters into a new 
guaranty of the reorganized issue with 
the date of maturity extended and per- 
haps the interest rate reduced. If the 
guaranty cannot be modified, a few non- 
assenting bondholders may, as a practi- 
cal matter, defeat a reorganization. 


Decisions on Liability of Guarantor 


This question has been recently con- 
sidered by the Circuit Court of Appeals 
for the Seventh Circuit in connection 
with a reorganization in the City of Chi- 
cago in the Matter of Diversy Building 
Corporation decided November 6, 1936. 
In that case the Court said, referring to 
the guarantor: 

“His estate is not subject to reorganization un- 


der Section 77-B and he cannot modify his obliga- 
tions by the reorganization of other insolvents.”’ 


The court also points out in that case 
that Section 16 of the Bankruptcy Act 
provides that the liability of a person 
who is a guarantor for a bankrupt shall 
not be altered by the discharge of such 
bankrupt. 

A similar question was considered in 
In re Nine North Church Street, Inc., 82 
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Fed. 2nd 186, where the Circuit Court of 
Appeals for the second circuit considered 
a reorganization arising in the City of 
New York. In that case Colonial Apart- 
ment Corporation had executed and de- 
livered to the Guaranty Trust Company, 
as Trustee, a bond secured by a trust 
mortgage upon the premises at Nine 
North Church Street and the trustee had 
issued $310,000 principal amount of par- 
ticipating certificates in the bond and 
mortgage. The Maryland Casualty Com- 
pany, as surety, and Colonial Apartment 
Corporation as principal, had executed 
and delivered to the trustee a surety bond 
in which they jointly and severally bound 
themselves to pay the principal and in- 
terest of the bond and trust mortgage. 

In a reorganization of Nine North 
Church Street, Inc., to which the prop- 
erty was subsequently conveyed, it was 
sought to modify the guaranty of Mary- 
land Casualty Company. The Circuit 
Court of Appeals, reversing a decree of 
the District Court confirming such a 
plan, said: 

“The effect is to reduce Maryland’s liability on 
the guaranty despite the fact that it has not se- 
cured the consent of all the guaranty creditors, 
nor has it come into reorganization so that the 
consent of tworthirds of its creditors would bind 
the non-assentors. This would be accomplished 
despite the fact that Maryland is a solvent cor- 
poration. By its guaranty, Maryland promised 
to meet certain obligations and these are not af- 
fected by reorganization of this debtor. Any 
modification of this contract can only be justified 
by the bankruptcy power which extends only to 
the relief of insolvent or hard pressed debtors. 
If Maryland is in that class, it must come into 
court and establish the fact. It cannot modify 


its obligations by the reorganization of other in- 
solvents.” 


Effect on Corporate Reorganization Plan 


The problem so determined in these 
two cases will doubtless be presented 
shortly to the Supreme Court of the 
United States. Its determination of the 
question must be of great practical im- 
portance. 

Not only will the determination of this 
problem settle the question of whether 
express guarantees can be modified in 
corporate reorganization proceedings, 
but it will also determine the position of 
sureties and guarantors by operation of 
law. An almost typical situation is pre- 
sented where the maker of a bond issue 


subsequently conveys to a corporation 
which files corporate reorganization pro- 
ceedings. Under these circumstances 
the law in practically all of the States is 
that the mortgaged premises becomes the 
principal fund for the payment of the 
bonded indebtedness, but that the orig- 
inal maker is a surety or guarantor of 
the payment thereof. Union Life Insur- 
ance Co. v. Hanford, 143 U. 8S. 187. 

If the obligation of the original maker 
cannot be modified, released or affected 
by the corporate reorganization proceed- 
ings and if, as was held in the Diversy 
Building Corporation case, a plan seek- 
ing to modify the obligation of the guar- 
antor can be attacked collaterally, it may 
be conservatively estimated that a very 
substantial number of the corporate re- 
organization proceedings which have 
gone to decree will be adversely af- 
fected. 


Relief of Guarantor under 77B 


In support of the contention that the 
obligation of the guarantor may be modi- 
fied in corporate reorganization proceed- 
ings, certain contentions are urged with 
some degree of tenability. It is pointed 
out that Section 77B provides in terms 
that the final decree shall discharge the 
debtor from its debts and liabilities and 
that the new corporation provided for by 
the plan shall be free and clear of all 
claims of the debtor, its stockholders and 
creditors. 

It is also observed that under the Act 
“The term ‘claims’ includes debts, securi- 
ties other than stock, liens or other inter- 
ests of whatever character.” It is con- 
tended that the claim against the guar- 
antor is not simply a personal claim but 
is actually, if expressed completely, a 
claim against the property. This conclu- 
sion is arrived at by application of the 
well-settled principle of subrogation, 
which provides that where the guaran- 
tor is forced to pay under the guaranty, 
he becomes immediately subrogated to all 
of the rights of the bondholder against 
the principal debtor, the corporation, to- 
gether with all security held by the bond- 
holder. 

It is urged that the assertion of a 
claim against the guarantor is converted 
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simply by the fact of its enforcement in- 
to a claim by the guarantor against the 
debtor corporation and its property. It 
is urged that if in fact the court has the 
power by the final confirmation of the 
plan to free the property from all claims, 
it must have authority to free the prop- 
erty from claims arising by means of the 
enforcement of the guaranty. The bond- 
holder is protected by reason of the cir- 
cumstance that the holders of over 66% % 
in amount of each class of creditors must 
assent to the modification of the guar- 
anty, and secondly, the District Court 
may make a complete and thorough inves- 
tigation into the desirability of the pro- 
posed modification of the guaranty. 


Under the typical form of guaranty 
employed in the Middle West, the guar- 
antor undertook to pay the mortgage in- 
debtedness when due, (of course, upon 
default of the mortgagor). If the effect 
of a plan of reorganization may be con- 
ceived of as wiping out the indebtedness 
itself, as operating upon the very exis- 
tence of the debt, it may be contended 
with some force that the indebtedness 
which the guarantor undertook to pay no 
longer exists. The simplest demonstra- 
tion of this contention is found in the 
case where the date of maturity of the 
indebtedness is extended by the terms of 
the plan. In such case, the guarantor 
may well assert that since the maturity 
of the indebtedness has been extended, it 
is not yet due, and that under the terms 
of his guaranty, he is not required to pay 
the obligation until it is due. 


Effect of Bondholders’ Consent 


Another reason urged in support of the 
contention that the court may modify the 
guaranty in corporate reorganization 
proceedings is based upon the rule that 
the modification of the obligation of the 
corporation upon the bonds is dependent 
upon and results from the consent of the 
bondholders themselves. While it is true 
that for the purposes of the reorganiza- 
tion, the consent of two-thirds in 
amount of the claims of each class is 
taken for the consent of all creditors, the 
circumstance remains that the obligation 
of the corporation can be modified or ex- 
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tended only by the consent of the cred- 
itors. 

It is of course elementary that where 
an obligation is extended or modified by 
the consent of the creditors but without 
the consent of a surety or guarantor, the 
surety or guarantor is released. This 
rule would appear to lend some force to 
the contention that where the obligation 
of the corporation is changed or extend- 
ed in corporate reorganization proceed- 
ings by the consent of two-thirds of the 
holders of the bonds, that the guarantor 
would be thereby released. While this 
argument would appear to be of substan- 
tial force as a matter of first impression, 
it seems to be well settled that the guar- 
antor of a bankrupt’s obligation is in no 
way released by reason of the circum- 
stance that a composition has been ren- 
dered effective by consent of over 50% in 
amount of the creditors. Myers v. Inter- 
national Trust Company, 273 U. S. 380. 
Distinction Between 77B and Bankruptcy 

Discharge 

A very clear distinction appears to 

exist between the case of a reorganiza- 
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tion under Section 77B proceedings and 
the case where a bankrupt is discharged 
under the Bankruptcy Act. In the latter 
case presumably all of the assets of the 
bankrupt are liquidated and applied, so 
far as they will reach, to the satisfaction 
of the guaranteed obligation. In such a 
case no injustice is observed in requiring 
the guarantor to pay the unliquidated 
balance of the debt. It is, however, il- 
logical to assert that the debtor corpora- 
tion has an equity of redemption that 
can be reorganized and to state at the 
same time that the guarantor shall be 
required to pay the full amount of the 
debt while he is deprived of his security. 


John G. Lonsdale Resigns Trust 
Company Chairmanship 


After many years of notable leader- 
ship in trust company affairs, John G. 
Lonsdale has resigned as chairman of 
the board of the Mercantile-Commerce 
Bank and Trust Company, St. Louis, Mo. 
Mr. Lonsdale will not completely sever 
connections with this work since he will 
remain on the board, serving on its va- 
rious important committees, but it was 
necessary for him to decline the invita- 
tion of the directors to continue as chair- 
man in view of increased duties as Co.- 
Trustee of the St. Louis-San Francisco 
Railway. He will also retain his posi- 
tion as Class “A” Director of the Fed- 
eral Reserve Bank of St. Louis. 


Mr. Lonsdale has had an extensive ex- 
perience in the banking world since 1915 
when he went from New York to St. 
Louis to become president of the Nation- 
al Bank of Commerce. Upon the merger 
of this institution with the Mercantile 
Trust Company in 1929, he assumed the 
presidency of the thus formed Mercan- 
tile-Commerce, later advancing to Chair- 
man of the board. Mr. Lonsdale was re- 
ceiver of the Little Rock, Hot Springs 
and Texas Railroad, and directed reor- 
ganization of the road prior to its mer- 
ger with one of the country’s principal 
systems. 


As early as May 23rd of 1935 Con- 
gressman Cellar introduced in Congress 
a bill providing in terms for a modifica- 
tion in corporate reorganization proceed- 
ings of the obligation of persons second- 
arily liable for, or who have guaranteed 
the obligation of the debtor. This bill 
was never reported out of sub-committee. 

If it is held that Section 77-B, as at 
present enacted, is not sufficiently broad 
in its terms to permit the modification of 
a guaranty, then the passage of legisla- 
tion of this character would appear to be 
imperative if Section 77-B is to be work- 
able in a very large percentage of pro- 
posed corporate reorganizations. 


These are not the least of Mr. Lons- 
dale’s activities. He was formerly presi- 
dent of the American Bankers Associa- 
tion, president of the St. Louis Clearing 
House Association from 1927 to 1929, 
and vice president of the United States 
Chamber of Commerce from 1930 to 
1931. 

Mr. Lonsdale undertakes his new du- 
ties with the sincerest good wishes of 
his many friends in appreciation of his 
fine record of service. 


Canadian Trust Development 


Funds under administration by 67 Cana- 
dian trust companies totaled $2,542,000,000 
in 1936 as compared with $2,470,000,000 in 
the preceding year, adding another con- 
secutive year in which an increase was re- 
ported. In ten years, trust, estate and 
agency funds have almost tripled in 
amount, rising from less than $1,000,000,- 
000 in 1926. 

Keeping pace with the other Provinces 
is Nova Scotia, where corporate fiducia- 
ries have broadened their functions, enter- 
ing into the daily lives of the people. This 
development is described by H. F. Bethel, 
vice president and managing director, The 
Acadia Trust Company, Truro, Nova Scotia, 
in an article in “The Monetary Times.” As- 
sets under administration by trust com- 
panies in the Maritime Provinces are es- 
timated at $125,000,000, more than double 
the total of ten years ago. 
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Condensed Statement, December 31, 1936 


RESOURCES 

Cash on Hand, in Federal Reserve Bank, and Due 

from Banks and Bankers .......... . % 660,220,262.99 
Bullion Abroad andin Transit ......... 13,202,854.00 
U. S. Government Obligations ......... 590,105,249.40 
Public Securities . . Pare et ee 54,432,761.77 
Stock of the Federal Reserve Bank ....... 7,800,000.00 
Other Securities . . A a ae a 23,859,645.56 
Loans and Bills Purchased ae a ae ad 669,293,384.06 
Items in Transit with Foreign Branches. . — 2,258,543.13 
Credits Granted on Acceptances ........ 39,514,874.97 
i ee ey we ae eee 13,277,131.39 
Other Real Estate . . ta ae go ead ae 477,774.59 
Real Estate Bonds and Mortgages oe pete 2,322,209.70 
Accrued Interest and Accounts Receivable .. . 10,214,178.61 


$2,086,978,870.17 


LIABILITIES 
Capital... . s+ 4 + + « « «$  90,000,000.00 
Surplus Sead ........ 170,000,000.00 
Undivided Profits. ....... 9,356,562.00 


$ 269,356,562.00 
Dividend Payable January 2, 1937. . . 2,700,000.00 
Miscellaneous Accounts Payable, Accrued Interest, 
Teen a ke ee 27,583,280.45 
Acceptances . . $ 47, 501 1324. 36 
Less: Own Acceptances ‘Held for 
Investment ......... 7,986,449.39 
39,514,874.97 
Liability as Endorser on Acceptances 
Os ac, a 6 ano Sn meee 3,014,142.00 
Deposits . ... . . .$1,709,643,127.39 
Outstanding Checks ...... 35, 166,883.36 
1,744,810,010.75 


$2,086,978,870.17 


Securities carried at $11,416,048.30 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


(Member Federal Deposit Insurance Corporation ) 
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Weeks Heads N. Y. Financial 
Advertisers 


Harvey Weeks, Assistant Vice President 
of Central Hanover Bank and Trust Com- 
pany, New York, has been elected president 
of the New York Financial Advertisers As- 
sociation to succeed Kenneth M. Murchison, 
formerly of the Central Savings Bank of 
New York. 


After studying law at Northwestern Uni- 
versity, he became manager of the Western 
United Gas and Electric Company in Joliet. 
In 1915 he organized the Harvey Weeks Coal 
and Coke Corporation, which he sold to en- 
ter the War. After the War, Mr. Weeks 
entered the life insurance business at Buf- 
falo as general manager of the Provident 
Mutual Life Insurance Company in western 
New York. He was at one time president 
of the Buffalo Life Underwriters Associa- 
tion and a member of the executive com- 
mittee of the National Association of Life 
Underwriters. Mr. Weeks came to Central 
Hanover in 1929 and was placed in charge 
of trust representatives. Since September, 
1933, he has been in the commercial bank- 
ing division. 








Local Trust Research Inaugurated at Rochester 


Rochester’s Trust Research Week held 
Jan. 18-22, under the direction of Gilbert 
T. Stephenson, was the first of a series 
of conferences on trust research to be 
held during this year in various parts of 
the country under the auspices of Insti- 
tute chapters and in cooperation with 
members of The Graduate School of 
Banking, trust associations, and other 
groups interested in the problems of 
trust research. As may be seen from a 
reading of the schedule below, the week’s 
program was threefold, embracing con- 
ferences and meetings with trust men 
and bankers, with instructors and stu- 
dents in the Institute’s trusts courses, 
and with the men doing trust work in 
The Graduate School of Banking. 
Monday Evening—Lecture to A.I.B. stu- 

dents on The Practical Value of a 
Definite Educational Program.—Meet- 
ing with heads of trust departments. 

Afternoon—Trust research conferences 

with heads of trust departments. 
Conference with trust executives of 
Rochester and vicinity on the subject 
of Fees for Trust Services. 


Wednesday Morning—Trust research con- 

ferences with heads of trust depart- 
ments and bank executives. 
Luncheon with bank presidents, trust 
executives, and Graduate School of 
Banking men with address on Aims 
of The Graduate School and Trust Re- 
search. 

Afternoon—Trust research conferences 
with bank executives. Conference with 
instructor of Trust I class. 

Thursday Morning—tTrust research confer- 
ences with bank executives. 

—Joint mid-day meeting of the under- 
writers and Trust Council, with ad- 
dress on Recent Developments in Life 
Insurance Trust Relationship. 

Afternoon—Trust research conferences 
with bank executives. 

Friday Morning—Trust research confer- 
ences with bank executives.—Confer- 
ence with Graduate School of Banking 
students. 

Afternoon—Conference with Graduate 
School of Banking students.—Confer- 
ence with trust executives of Rochester 
and vicinity on Common Trust Funds. 
Dinner address on Your Trust Institu- 
tion and Your Community. 





The Trend of Interest Rates 


Factors Working Toward Long Range Increase 


W. F. GEPHART 
Vice President, First National Bank of St. Louis, Mo. 


HERE has been much discussion of 

late in regard to the trend of inter- 
est rates, but practically all of these ar- 
ticles, addresses and conversations con- 
cern themselves with the trend of the in- 
terest rates in the near term future. 
This is natural, for the minds of bank- 
ers and business men are geared to short 
term planning and necessarily so, for 
daily decisions must be made and their 
success depends upon the wisdom with 
which evidence on short term problems 
is appraised. Practically all agree that 
easy money or low interest rates are to 
prevail for the present and the near 
term future. 

But, equally important for bankers, 
trust and life insurance executives and 
even many industrial corporation officers 
is what is to be the trend of interest 
rates over a long term period. Many of 
these executives have the problem of de- 
ciding in what securities they will invest 
their surplus funds not only as to kind 
but as to short or long term dates of 
maturity. It is a problem not only of 
the security of the investment, but more 
particularly what returns can be secured 
from day by day operation and thus 
avoid later difficulties and possibly sol- 
vency of the estate or the fund. 


The Human Equation and Capital 
Accretions 


In most of the discussion regarding 
interest rates and their trends, little or 
no attention has been given to two fun- 
damental considerations which pro- 
foundly affect the longer term interest 
rates. One of these factors which affect 
long term interest rates is comparative- 
ly new and the other one is basic in 
human nature. 

Let us consider this second factor first. 
This may be briefly stated as follows: 
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Human nature is so constituted that few 
individuals either have the foresight or 
will power to visualize the needs of old 
age and the pleasures of future con- 
sumption as compared to the satisfaction 
of present desires. As a result, a large 
portion of their current income is used 
to satisfy present wants. Concretely 
expressed, this means that the fund of 
saved capital available for permanent in- 
vestments is contributed very largely by 
a comparatively small part of the popula- 
tion, even in periods of great prosperity. 
This fund of saved capital tangibly ex- 
presses itself in capital goods, factories, 
buildings, railroads and what not. The 
annual accretions to the fund are small 
in comparison to the total social capital 
fund and likewise the annual depletion, 
resulting from fires, floods, replacement 
and obsolescence and other causes is 
comparatively small. Notwithstanding, 
the proportion between the annual avail- 
able fund of saved capital and the an- 
nual demand for capital productive goods 
is an important one and is a primary 
factor in determining interest rate, not 
necessarily in one year but over a period 
of years. 

The statement that comparatively few 
of any population group make any im- 
portant contribution to the saved capital 
fund is not only an elementary charac- 
teristic of human conduct but it also 
lends itself to statistical proof or at least 
to evidence of a fairly conclusive char- 
acter. Life insurance statistics are avail- 
able on this point, but even if they were 
not, general observation tells us that 
comparatively few people reach 60 or 65 
years of age with a fund of saved capital 
sufficient to take care of them for the re- 
maining years of their life. Social work- 
ers will maintain that the reason why 
more people do not save a part of their 
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annual income is that the amount re- 
ceived by them is so small that it is all 
required to maintain either their bare 
existence or a decent standard of living. 
However, there is no evidence to support 
this view but much to disprove it. 

This is not to argue that it is not 
socially desirable to have a wider dis- 
tribution of wealth as is so frequently 
contended at the present time, but here 
we are interested only in the factors 
which basically influence the interest 
rate under a given system of national 
economy. It may well be that with a 
wider distribution of the social income 
this income would over a longer period 
finally rest in the possession of this min- 
ority group, who save income capital and 
thus in the end the accretions to the 
capital fund would continue to grow in 
somewhat the same volume as is true at 
present. But, it would take a longer 
time and in the interval before this had 
been accomplished interest rates would 
be seriously affected. 


Effects of Wider Distribution of Income 


The second factor affecting the long 
term interest rate is the marked ten- 
dency in most countries now to have a 
wider distribution of the annual income 
effected, chiefly through taxation meas- 
ures. This operates in two direct ways 
in its effect on the rate of interest. First, 
is the effect that this small minority 
who saved the capital fund are to receive 
less and less of the annual national in- 
come or if they receive it, it will be 
taken away from them in the form of 


taxation and disseminated through the 
general population in the form of higher 
wages, direct governmental expenditures 
for social well-being and in other ways. 


In the second place, if this larger 
group of people receive an increased 
amount of the annual national income 
only a small part of it will be saved to be 
invested in producers’ capital goods. The 
larger part will be spent for consumers’ 
goods, such as better housing conditions, 
more food, better clothing, automobiles, 
and a host of other expenditures which 
contribute to a higher standard of living 
and greater pleasures and welfare for 
the masses of people. As has already 
been suggested, it may be that ultimately 
the final result of such expenditures is 
that this minority saving group finally 
obtains a part at least of these expendi- 
tures. But it should be recognized that 
under the present plans for a wider dis- 
tribution of the national income through 
governmental activities, each year the 
fund is spread out over a larger group 
and thus, as a continuing process, there 
is a smaller fund annually of saved cap- 
ital available for immediate investment 
in permanent productive goods. 


It may well be urged that this greater 
distribution of the national income re- 
sults in a marked increase in purchasing 
power and thus is a continuous factor for 
stimulating increased production and 
sale of goods. This may be true just as 
it may be desirable from a social view- 
point to have this state of affairs. But 
the point here emphasized is that cur- 
rently, year by year, there is readily 
available less capital for investment in 
productive capital goods and, therefore, 
the trend of interest rates ought to be 
upward. 


The Demand for Capital 


It may be urged in rebuttal to all of 
the above argument that in many coun- 
tries, even in the United States, there is 
a marked tendency for our population to 
become stationary, due both to a fall in 
the birth rate and to restricted immigra- 
tions and that as a result this will tend 
to keep the interest rate low. More im- 
portant than this it is some times urged 
that even the United States has indus- 
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trially become an adult nation; that its 
natural resources have been exploited; 
that the chances of fundamental changes 
in industrial life, due to inventions, de- 
velopment of new transportation facili- 
ties, or in short that technological pro- 
gress is beginning to slow up and, 
therefore, that there will not be the same 
demand for capital as has been true in 
the earlier history of the nation. 


As to the first point—namely, the ap- 
proach to a stationary population. It 
would seem that this argument is not 
very convincing. When the low stan- 
dard of living of millions of our people 
is considered the fact that our popula- 
tion does not grow as rapidly as it did 
fifty years ago is of not much signifi- 
cance as regards the demand for capital, 
especially in view of present indications 
that the masses of people are to share 
more largely in the national income and 
more especially is there no reason to 
suppose that human nature will so 
change as to remove the first factor dis- 
cussed—namely, the human characteris- 
tic of most people not to save but to spend 
all of their income. 


As to the second point—namely, that 
technological progress is likely to slow 
up, there does not seem to be any con- 
vincing evidence on this point. The po- 
tentialities of improvement in transpor- 
tation, new discoveries in the field of 
chemistry and in the use of electricity 
are but a few of the many examples that 
might be cited of the opportunity that 
there is for improvement and, therefore, 
the continued need of large funds of cap- 
ital for permanent investment in produc- 
tion. . 


Rewards of Saving to Continue 


It would, therefore, seem that the trend 
of interest rates may well be upward 
over the longer period and thus a con- 
tinued inducement will be found for that 
minority group who do forego the 
pleasures of present consumption in 
favor of those of the future and security 
for old age. At the same time the mass- 
es of people will be enjoying a higher 
standard of living, due to a wider dis- 
tribution of the social income and, 
therefore, we may well visualize a future 
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economy that will be better than the 
present one not only because of the high- 
er standards of living for the masses but 
also because the rewards of saving will 
be quite as influential as they now are. 
If these arguments and assumptions 
have any validity they are of enormous 
practical significance for trusts, insur- 
ance, bank and other financial executives 
and their millions of patrons. There has 
been some discussion recently as to the 
goodness of life insurance policies but 
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this query has concerned itself chiefly 
with what would happen in the case of 
extreme monetary inflation. There is 
little point to such an argument and no 
basis for any particular fear, since the 
insurance contracts, if monetary inflation 
should occur, would be in as good or even 
better position than most contracts. In 
any event, there is certainly less danger 
of monetary inflation at present than at 
any time for several years. Even if it 
should occur life insurance policy-holders 
would be in no worse position than any 
other group, since whatever they received 
would have the same purchasing power 
on an inflated currency basis as would 
any other buyer in the market. What is 
of real significance in connection with the 
above discussion is that insurance execu- 
tives, trust officers and others similarly 
situated may well look forward to a time 
when the present prevailing low interest 
rates will not obtain and when in the case 
of life insurance companies the large an- 
nual receipts of premiums may be in- 
vested at better rates of interest and 
thus add greater security to the life in- 
surance contract. 


Outlook for Insurance, Trusts and Banking 


This has a double significance in the 
case of the life insurance companies, 
since the sum of the annual premium re- 
ceipts is such a small part of their total 
investment account most of which is al- 
ready invested at interest rates well 
above those now prevailing. If future 
annual premium receipts can be invested 
at better rates than those now current 
the solvency and goodness of the life in- 
surance policy is further secured. 


In the second place, if there is some 
promise of better interest rates for life 
insurance companies and similar institu- 
tions, this will keep down the cost of in- 
surance and thus permit a price for it 
which most people can afford to pay, en- 
abling a large number of people to take 
advantage of the life insurance princi- 
ple, the one best method of providing for 
the future not only of dependents but the 
policy holder himself. If present low in- 
terest rates should continue for many 
years there is little doubt that life insur- 


ance companies would be forced to adopt 
a lower interest earning basis and reduc- 
tion of the dividends in the mutual com- 
panies and thus a higher premium rate 
would be necessary for insurance poli- 
cies and annuities. 

Likewise, in the case of trust compan- 
ies, caring for the estates of their pa- 
trons; if the trend of interest rates is to 
be upwards this will assure a better in- 
come to dependents, and earnings to the 
trust institutions. Banks will also be 
favorably affected—many of which are, 
under low prevailing interest rates and 
other contributing conditions, scarcely 
able to earn expenses and in most cases 
at best to pay only a moderate return on 
the stockholder’s investments. The prac- 
tical implication of all this for insurance 
companies, trust companies and banks 
and other fiduciary institutions is not to 
tie up too large a proportion of current 
receipts in long term low interest bear- 
ing investments. 


Maryland Trust Offers Music 
Scholarships 


The Maryland Trust Company, Balti- 
more, is making available ten scholar- 
ships for preparatory study at Peabody 
Conservatory of Music, to be known as. 
the Maryland Trust Company Scholar- 
ships. 

The details were announced by radio. 
January 24, at which time the trust com- 
pany, in association with Peabody Con- 
servatory of Music, inaugurated a se- 
ries of weekly half-hour concerts by the 
orchestra, chorus and soloist of the Pea- 
body’s Preparatory Department. At some: 
point during the program a representa- 
tive of the Maryland Trust Company 
speaks for not more than three minutes. 
about the Company, its services and the 
business in which it is engaged. 


These programs are unique in Balti- 
more inasmuch as it is the first time 
that a well-known commercial institution 
and a leading cultural institution have 
joined forces for their mutual advan- 
tage in presenting a series of broadcasts. 
and scholarship awards. 
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RESOURCES 


Cash and Due from Banks $167,217,634.14 
U. S. Government Securities 238,457,288.10 
State and Municipal Bonds 16,520,826.79 
Stock of Federal Reserve Bank ... 2,278,050.00 
Other Securities 59,901,703.34 
Loans and Bills Purchased 197,870,517.65 
Mortgages 25,969,482.42 
Banking Houses 14,468,700.00 
Other Real Estate Equities 4,788,703.47 
Customers’ Liability for Acceptances 18,335,614.54 
Accrued Interest and Other Resources 2,755,356.36 


$748,563,876.81 


LIABILITIES 


Preferred Stock .... $10,000,000.00 
Common Stock ..... 32,935,000.00 
Surplus and 

Undivided Profits .. 41,778,571.72 84,713,571.72 
Reserves 12,604,027.24 
Common Stock Dividend 

(Payable January 2, 1937) 823,375.00 
Preferred Stock Dividend 

(Payable January 15, 1937) 250,000.00 
Outstanding Acceptances 18,767,035.27 
Deposits 631,405,867.58 


$748,563,876.81 


HARVEY D. GIBSON, President 


Principal Office: 55 Broad Street, New York City 
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Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
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Proposes State Mortgage Bank Plan 


for New York 


The Mortgage Commission of the State 
of New York, appointed in 1935 to study 
the whole subject of real estate mortgage 
action, reporting to the Governor and the 
legislature in January, 1936, after exam- 
ining mortgage practice in some 22 coun- 
tries, recommended establishment of state 
mortgage banks, these to be privately 
owned but under State regulation. 

The New York proposal is in line with 
the proposal for a central mortgage agen- 
cy for the whole country which the Na- 
tional Association of Real Estate Boards 
asks be created at the present session of 
Congress. 

The Association’s committee on real 
estate finance, in a report made at its re- 
cent annual convention by Edward A. 
MacDougall, New York, chairman, reaf- 
firmed the belief of the Association in 
the need of a mortgage discount agency. 
It suggested also that Title III of the Na- 
tional Housing Act might be changed so 
as to provide for regional mortgage banks 
which would purchase insured mortgages 
and issue bonds to the public, thus tend- 
ing to a better distribution of mortgage 
funds throughout the country. 









Minneapolis Foundation Report 


At the annual meeting of The Minne- 
apolis Foundation held January 19, 1937, 
it was reported that one bequest of 
$100,000, the Millard C. Hamer Fund, 
the income from which is to furnish re- 
lief and charity for the worthy poor who 
reside in Hennepin County, became oper- 
ative during the year. The total of 
funds now being administered by the 
Foundation is $539,900. Known be- 
quests to become operative at later dates 
now total $1,928,615, bringing the grand 
total to $2,468,516. 

Officers re-elected at the meeting are: 
F. T. Heflelfinger, president; E. W. Deck- 
er, F. M. Prince, and C. C. Bovey, vice- 
presidents; Robert W. Webb, treasurer; 
and Lee A. Short, secretary and assis- 
tant treasurer. 

The Minneapolis Foundation was 
founded in 1915 as a non-profit organi- 
zation with a perpetual charter, its pur- 
pose being to provide continuous, flex- 
ible, and discretionary administration of 


bequests made for charitable purposes. 
The community trust idea as embodied 
in the plan of The Minneapolis Founda- 
tion has developed rapidly through the 
United States and Canada in recent years 
because of a desire on the part of per- 
sons with philanthropic intentions to 
place the administration of their dona- 
tions in capable and permanent hands. 
Although some donors to the organiza- 
tion make outright gifts, the bulk of con- 
tributions consist of the remainder of 
principal after one or more specific bene- 
ficiaries have received the income from 
an estate during their lifetimes. 

During the year 1936 The Minneapolis 
Foundation paid out for various desig- 
nated charitable and educational pur- 
poses $14,500, all of which represented 
income from funds held. During the sev- 
en-year period ending December 31, 1936, 
the Foundation distributed more than 
$89,500, representing income from the 
funds it holds. 
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Comparison of State Inheritance and Estate Taxes 


Part I of Report of Sub-Committee on Comparison of Illinois Tax 
System to Other States, Section on Taxation, Illinois Bar Association 


EATH taxes have been the subject 

of considerable legislation over a 
long period of years. The most prev- 
alent state death tax is a succession tax 
based upon the relation of the recipient 
to the decedent. Recently, however, due 
in part to the success of the Federal Es- 
tate Tax, some states have adopted an es- 
tate tax and many other states have em- 
ployed it as a supplement to their exist- 
ing inheritance taxes. 


As a Revenue Producer 


Some form of death tax has a place in 
the revenue systems of most states. In 
general the amount of revenue produced 
is not large as compared with other types 
of tax revenues, death tax accounting for 
little more than 2% of total state and 
local revenue in recent years. The com- 
bined state and local revenues in 1932 is 
estimated at about six and one-quarter 
billion dollars with death taxes account- 
ing for only about one hundred thirty 
million dollars. The revenue produced 
in Illinois from this source in 1932 
amounted to about six and one-half mil- 
lion, compared with total state and local 
revenues of about five hundred twenty 
million. The largest amount collected 
under the Illinois inheritance tax was ap- 
proximately fifteen and one-half million 
in 1930. The relationship of the inheri- 
tance tax to state revenues alone as dis- 
tinguished from state and local is con- 
siderably higher. In 1930 the Illinois 
inheritance tax accounted for almost 
18% of the state tax revenues, in 1931 
about 8%%, in 1932 6%%, in 1933 9% 
and in 1934 to less than 3%. In some 
other states the death tax is a more im- 
portant source of revenue. In Massachu- 
setts and Rhode Island the death tax ac- 
counted for over a quarter of the total 
state tax revenues in 1930. 


However, in spite of the relative unim- 
portance of the tax as a source of rev- 
enue in Illinois compared to total rev- 


enues, the death tax is an important cog 
in any state revenue plan. 


The Form of the Tax 


The chief consideration in comparing 
the death tax of the various states in- 
volves the form of the tax. The inheri- 
tance or succession tax is a tax on the 
several shares into which the estate is 
divided for distribution to the beneficia- 
ries. The tax is usually graduated ac- 
cording to the relationship of the bene- 
ficiary to the decedent. This is the type 
of tax in use in Illinois. This tax was 
widely adopted by the various states dur- 
ing the period of 1885 to 1900. As 
shown on the chart this type of tax is in 
effect in 39 states, namely Arizona, 
Arkansas, California, Colorado, Dela- 
ware, Idaho, Illinois, Indiana, Iowa, Kan- 
sas, Kentucky, Louisiana, Maine, Mary- 
land, Massachusetts, Michigan, Minne- 
sota, Missouri, Montana, Nebraska, New 
Hampshire, New Jersey, New Mexico, 
North Carolina, Ohio, Oregon, Pennsyl- 
vania, Rhode Island, South Carolina, 
South Dakota, Tennessee, Texas, Ver- 
mont, Virginia, Washington, West Vir- 
ginia, Wisconsin and Wyoming. 


The other type of death tax is the es- 
tate tax. This is a tax on the whole es- 
tate, regardless of the number of bene- 
ficiaries or their relationship to the de- 
cedent. This is the type of death tax 
used by the Federal Government. Eleven 
states also have this type of death tax: 
Alabama, Colorado, Florida, Georgia, 
Mississippi, New York, North Dakota, 
Oklahoma, Oregon, Rhode Island and 
Utah. 


Twenty-eight other states impose an 
estate tax to take up the 80% credit al- 
lowed by the 1926 Federal Estate Tax: 
California, Connecticut, Delaware, In- 
diana, Iowa, Kansas, Kentucky, Louis- 
iana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Mon- 
tana, Nebraska, New Hampshire, New 
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Jersey, North Carolina, Ohio, Pennsyl- 
vania, South Carolina, Tennessee, Texas, 
Vermont, Virginia, Washington and Wis- 
consin. 


The state estate tax gained in impor- 
tance from 1924. The present trend is 
away from inheritance taxes and toward 
estate taxes. 


Inheritance vs. Estate Taxes 


The tendency of the states to abandon 
the inheritance or succession tax in favor 
of the estate tax would seem to make a 
comparison of the two systems desir- 
able. The chief advantage of the estate 
tax is its simplicity. Nothing need be 
known but the size of the net estate. One 
rate schedule is sufficient for all cases. 
Problems of relationship are immaterial. 
The extremely complicated questions 
with reference to the taxation of life es- 
tates and estates for years are quite neg- 
ligible. The even more complicated prob- 
lems with respect to future estates and 
contingent remainders are eliminated al- 
together. 

Under inheritance tax statutes, future 
estates and contingent remainders are 
given varying treatment by the States. 
Some postpone the tax as to the contin- 
gent remainder until the remainderman 
comes into possession. Under such a 
plan many difficult questions arise. The 
remainder might not fall in until fifty 
or seventy-five years from the date of 
death. Consequently, states generally 
deem it necessary to devise some sort of 
scheme for protection to the state. This 
is generally handled by allowing the de- 
posit of a bond or securities as security 
for the future payment of the tax. This 
method was tried in Illinois but aban- 
doned under the amendments of 1933. 


Other states, including Illinois under 
the present law, provided for computing 
the tax at the highest possible rate and 
the immediate collection of that tax with 
a provision for refund when the contin- 
gency occurs. Still other states compro- 
mise the tax liability and settle the mat- 
ter once and for all immediately. In 
fact, there are few methods now in exis- 
tence or tried and abandoned, which 
have been found successful. Most of 


these questions are avoided in an estate 
tax. 

It is generally conceded that an estate 
tax is more productive of revenue. This 
is primarily because under the inheri- 
tance tax a person may reduce the death 
tax liability by merely dividing up his 
estate among numerous beneficiaries. 
This allows many exemptions and places 
each beneficiary in a low tax bracket. 
Under the estate tax plan there is but 
one exemption and the rates are grad- 
uated regardless of the number of bene- 
ficiaries. 


Practically all authorities on public 
finance and taxation agree that the estate 
tax is more productive of revenue. For 
example, Mr. Schultz of the College of 
the City of New York, in his book on 
American Public Finance and Taxation 
(1935) aptly summarizes the estate tax 
as against inheritance tax: 


“The arguments in favor of the estate 
taxes are three: That the amount of the 
tax due is more readily calculated; that 
the tax is easier to administer, and that 
it is more productive of revenue.” 


The Argument for the Inheritance Tax 


The only argument in favor of the in- 
heritance tax is that which is based upon 
a desire to discriminate between the 
beneficiaries either by means of rate 
structure, exemption or both. It is ar- 
gued that it is more just to impose a 
higher tax on persons who are distant 
relatives or even strangers to the dece- 
dent. This argument completely disap- 
pears when the facts are considered. 
Most carefully drawn wills contain a pro- 
vision requiring the payment of death 
taxes out of the corpus of the estate. 
Even in those few wills which do not 
have such a provision, the Testator has. 
doubtless considered the amount of the 
tax on the bequest before deciding on the 
particular amount to leave the particular 
beneficiary. The Illinois Statute itself 
since 1929 has provided for the payment 
of the tax out of the corpus of the es- 
tate in certain cases. (See Section 4 
where the tax on a life estate is payable 
out of the corpus of the property). The 
result in either case is to give the bene- 
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ficiary what the Testator wished him to 


have rather than giving effect to an elab- 


orate rate structure designed by the state 
legislature. 

Thus, regardless of the form of the 
tax, it is always, in effect, an estate tax, 
except as to persons who die intestate, or 
as to persons who have failed to consider 
the tax burden in having their wills 
drawn. As to all other persons the in- 
heritance tax is merely a cumbersome, 
elaborate and difficult method of comput- 
ing an estate tax. 

Some of these points were considered 
by the National Committee on Inheri- 
tance Taxation in its report of 1925, 
which recommended that the estate tax 
for all states with liberal exemptions be 
substituted for the successions tax. 
Quoting that Committee, page 34 of the 
Report: 


“In the first place there is an obvious - 


advantage of simplicity in the estate tax. 
In administering it no questions need be 
raised as regards the situation of the 
several beneficiaries. The schedule of 
rates is greatly simplified. The tax may 
be immediately computed as soon as the 
amount of the net taxable estate is deter- 
mined. This means usually a material 
saving in time and expense both to the 
estate and to the government. Under 
the estate tax it is relatively easy for 
the testator to determine in advance the 
total tax burden upon the estate and so 
to carry out precisely his intentions as 
to the net amount which the several 
beneficiaries are to receive.” 


Treatment of Non-resident Charities 


One further comparison is deserving of 


consideration. While minor in its char- 
acter an important principle is involved. 
This is the exemption of charities from 
death taxes. Most states, whether under 
an inheritance or estate tax, provide for 
the exemption of certain charities. How- 
ever, a large number of states have, eith- 
er by implication or specifically by legis- 
lation or by judical construction, made 
a distinction between resident and non- 
resident charities. The states which ap- 
parently tax non-resident charities are 
Arizona, Colorado, Illinois, Indiana, 
Maine, Maryland, Massachusetts, Michi- 
gan, Minnesota, Missouri, Montana, 
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North Carolina, Oregon, South Carolina, 
South Dakota, Vermont, Virginia, Wash- 
ington, West Virginia, Wisconsin and 
Wyoming. Apparently the courts of 
only four states have definitely con- 
strued the death tax laws of those states 
as exempting bequests to charities lo- 
cated in other states. These states are: 
California, Kentucky, Louisiana and 
New York, though the rule was otherwise 
in New York until recently. Ohio dis- 
criminates between education and other 
charities, exempting from taxation the 
former but extending the exemption to 
the latter only if the charitable work is 
carried on in whole, or in substantial 
part, within the state. 

The reasoning behind those decisions 
or statutes which deny exemption to 
charities located outside the state is par- 
ticularly specious when applied to educa- 
tional institutions. The theory of 
exempting from taxation property be- 
queathed to religious, educational and 
charitable uses is that the beneficiaries 
bestowed relieve the state of burdens 
which it would otherwise be obligated to 
carry. Thus, where the institution is lo- 
cated outside the state nothing is re- 
ceived by the state in return for its loss 
of revenue. If located within the state, 
the state is compensated for such loss of 
revenue by its relief from the burden 
which would otherwise fall upon it which 
would of necessity need to be met by ap- 
propriations from public funds. 

The argument is that if a resident of 
Illinois bequeaths property to North- 
western University, the University of 
Chicago, or any other private education- 
al institution in the State of Illinois, the 
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taxpayers of the state will benefit since 
those institutions are relieving the state 
of the burden of educating such citizens 
of the State of Illinois as attend the in- 


stitution. The theory overlooks the 
many students in such institutions who 
are not residents of the State of Illinois. 
If the theory were carried to its logical 
conclusion, the exemption to any institu- 
tion would depend upon the proportion of 
residents of the state who took advantage 
of the facilities offered by that institu- 
tion. Consequently, it would probably 
be doubtful whether any charity and es- 
pecially an educational institution could 
ever obtain complete exemption. For 
example, the non-resident student body 
of Northwestern University varies from 
85% to 50%. Should we say that only 
one-half of any bequest to Northwestern 
University by an Illinois resident should 
be exempt since about one half its facili- 
ties are used in educating residents of 
other states? Obviously charitable ex- 
emptions should be put on a broader basis 
than the purely selfish benefit to the state 
where the charity happens to be located. 


A rather interesting recent develop- 
ment in the matter of charitable exemp- 
tions is the case of People v. The First 
National Bank of Chicago* decided Oc- 
tober 14, 1936 by the Illinois Supreme 
Court. The case involved a bequest by 
Alexander Legge to the Farm Founda- 
tion which was a continuing trust organ- 
ized for the general welfare of the farm 
population of the United States. The 
Court held the exemption statute applied 
to the situation under consideration. 


Administration of the Tax 


A word should be said concerning the 
administration of inheritance taxes. The 
Illinois state tax commission has sum- 
marized and criticized the administra- 
tive procedure in Illinois in its Annual 
Report for the assessment year 1933, at 
page 56, as follows: 


“The County judge of the County in 
which the transfer occurs figures large- 
ly in the administrative procedure. The 
judge determines whether particular 
transfers are taxable, and if so, appraises 
the bequests either himself or through 
an appraiser appointed by him. The At- 
torney General is invested with general 
supervision over the assessment and col- 
lection of the tax, and to aid in this 
work the inheritance tax division of the 
Attorney General’s office receives quar- 
terly reports of unpaid inheritance taxes 
from the county treasurers, who receive 
such reports in turn from the county 
judges and clerks. The tax is payable 
to the county treasurer by the executor, 
administrator or trustee of the estate, 
and the county treasurer reports month- 
ly to the State Auditor, remitting at the 
same time to the State Treasurer. Two 
per cent of the collections are retained 
by the county treasurer to cover collec- 
tion expenses.” 


It is also pointed out at page 255, as 
follows: 


“In addition the State Treasurer is re- 
quired to check the records of all county 
treasurers to see that remittances are 
properly made. In many ways the ad- 
ministration of this tax is anomalous. 
While the Attorney General has general 
supervision over the law, the tax is in 
large part executed by the county courts. 
The returns on forms prescribed by the 


*Reported in Trust Companies, Nov., p. 648. 
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Attorney General are filed with the coun- 
ty judge and assessments are made by 
him. In Cook County there are four As- 
sistant Attorneys General, who. share in 
the administration of the tax. The col- 
lections, instead of being made by state 
agencies, are made by the county treas- 
urers, for which service a two per cent 
fee is exacted. The county treasurers 
are then required to remit each month 
the inheritance taxes so collected to the 
State Treasurer, who is given power to 
make investigations as to what inheri- 
tance tax should be remitted. This type 
of administration so divides responsibil- 
ity for the execution of the law that it 
can scarcely be said to be either a state- 
administered or a _locally-administered 
tax, although all of the collections are 
made by local officials.” 

“This condition is indicative of the 
lack of machinery for coordination, the 
barriers to cooperation, and the lack of 
economy in the execution of the tax sys- 
tem in the State.” 


It is impossible to make any detailed 
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comparison of administrative procedures 
employed by the various states. It is 
important, however, to note the division 
or centralization of authority in certain 
states as disclosed by the following table: 


GEORGE C. CUTLER, President 


Number 
(15) 


Agency Responsible States 

I. Local Agencies responsible for 
both Assessment and Collection 
of Death Tax 


Arizona, Delaware, Idaho, Illinois, 
Indiana, Louisiana, Maryland, Michi- 
gan, Minnesota, Montana, Nebraska, 
North Dakota, Ohio, Texas, Wiscon- 
sin. 


Alabama**, Arkansas, Connecticut, 
Massachusetts**, Mississippi**, New 
Jersey**, North Carolina**, Rhode Is- 
land, South Carolina**, Tennessee**, 
Virginia, West Virginia**, Iowa**, 
Oregon**, Florida**, Georgia, Ken- 
tucky, Colorado, Maine, New Hamp- 
shire, Wyoming. 


. State agencies * responsible for 
both Assessment and Collection 
of Death Tax. 


. Assessment by State Agency (4) 


(7) 


California, Kansas, Pennsylvania, 
South Dakota. 


Collection by Local Agency Missouri, New Mexico, New York, 


Oklahoma, Utah, Vermont, Washing- 
ton. 


(4) 


. Assessment by Local Agency 


Collection by State Agency 


*State agencies include Tax Commission, State Treasurer, Auditor, etc. In states marked (**) the 


same state agency is responsible for both assessment and collection. 
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PROGRAM OF EIGHTEENTH 


MID-WINTER TRUST CONFERENCE 
Trust Division, American Bankers Association 
February 9-11, 1937: Waldorf-Astoria, New York City 


First Session—Tuesday 
Address of Trust Division President— 
Blaine B. Coles, Vice President, First 
National Bank of Portland, Portland, 
Ore. 


Trusts, Life Insurance, and Security— 
Theodore M. Riehle, President, The 
National Association of Life Under- 
writers, New York. 


The Public’s Interest in Trust Service— 
Gwilym A. Price, Vice President and 
Trust Officer, Peoples-Pittsburgh Trust 
Company, Pittsburgh, Pa. 


Trust Advertising in 1937— 
Merrill Anderson, President, Merrill 
Anderson and Company, New York. 


Second Session—Tuesday 
Trust Business Problems—Open Forum 
Gilbert T. Stephenson, Director, Trust 
Research Department, A.I.B. Graduate 
School of Banking, leader of discus- 
sion. 


Third Session—Wednesday 

Trust Officer’s Responsibility in Review- 
ing Trust Instruments Before Ac- 
ceptance— 

Robert A. Jones, Personal Trust Offi- 
cer, Guaranty Trust Company of New 
York, New York. 

Changing Status of Railroad Bonds— 
Fairman R. Dick, Chairman, Commit- 
tee on Railroad Securities, Investment 
Bankers Assn., and Senior Partner, 
Dick & Merle-Smith, New York. 

Outlook for American Trust Business— 
Tom K. Smith, President, American 
Bankers Association, and President, 
The Boatmen’s National Bank, St. 
Louis, Mo. 

Ethical Obligations of a Trust Man— 
William A. Stark, Vice President and 
Trust Officer, Fifth Third Union Trust 
Company, Cincinnati, Ohio. 


Fourth Session—Wednesday 
Trust Law Problems—Open Forum 
Austin W. Scott, Professor of Law, 
Law School of Harvard University, 
leader of discussion. 





Fifth Session—Thursday 
New Standards for Transportation Se- 
curities— 
Dr. George W. Edwards, Head, De- 
partment of Economics, College of the 
City of New York, New York. 


The Logic of Trust Fees on Principal— 
L. H. Roseberry, Vice President and 
Manager Trust Department, Security- 
First National Bank of Los Angeles, 
Calif. 


What Is Being Done to Put Trust Busi- 
ness on a Paying Basis—A Symposium 
In Delaware—James W. Allison, 
Vice President, Equitable Trust Com- 
pany, Wilmington, Del. 

In Georgia—James C. Shelor, Trust 
Officer, Trust Company of Georgia, At- 
lanta, Ga. 

In Illinois—Harold Eckhart, Secre- 
tary, Harris Trust and Savings Bank, 
Chicago, IIl. 

In Massachusetts—Harold B. Driv- 
er, Trust Officer, Old Colony Trust 
Company, Boston, Mass. 

In New Jersey—H. Douglas Davis, 
Vice President, Plainfield Trust Com- 
pany, Plainfield, N. J. 

In New York—Erwin W. Berry, As- 
sistant Trust Officer, Manufacturers 
Trust Company, New York, N. Y. 

In Wisconsin—Philip B. Korziluis, 
Trust Officer, First National Bank and 
Trust Co., Racine, Wis. 

Present Trends in Taxation of Estates— 
Charles H. Mylander, Chairman, 
Committee on Taxation, American 
Bankers’ Assn., and Vice President, 
Huntington National Bank, Columbus, 
Ohio. 





The mid-year meeting of the Trust 
Development Division, Financial Adver- 
tisers Assn., will be held the afternoon 
of February 11 at the Waldorf-Astoria 
in New York City. According to Charles 
Patch, Jr., chairman of the Division, the 
purpose is to formulate the annual con- 
vention plans and discuss current trust 
development ideas. 


Trust Costs and Charges 


From Report of Committee of the Trust Company Section, 
Pennsylvania Bankers Assn. 


HE work of the committee for the 

last six months only brings us to 
the conclusion that we have merely 
scratched the surface of the work that 
is to be done and to a determinaticn to 
dig more deeply because there is a se- 
rious situation and up to this time we do 
not know the remedy. 

The committee, proceeding on its be- 
lief that most, in fact practically all trust 
institutions, did not make any effort to 
determine their costs for trust business, 
determined to attempt a survey of gross 
earnings, costs and net earnings for two 
purposes. 

(1) To interest each of you in deter- 
mining your costs and 

(2) To compile some average earn- 
ings and cost figures to submit so that 
you might compare your figures with 
such average. 

The committee prepared a set of forms 
showing a specimen cost statement of a 
fictitious institution. We realized that 
the allocation of salaries and many other 
expense items of each bank depended en- 
tirely on the organization of the particu- 
lar institution and the division of duties 
among the officers and employees and 
that such allocation could only be deter- 
mined by the officers of such institution. 
There have been several just criticisms 
to these forms. 


Comments on Scope of Questionnaire 


Probably the best criticism which 
came from several sources is that we 
asked for only a six months’ report. The 
committee realized that a six months’ 
report would not give a complete pic- 
ture but felt that you would be more in- 
terested to work out current figures than 
to reopen a closed year and we were 
anxious to make a start rather than to 
wait until the end of the current year. 

Several institutions expressed the 
thought that it was not wise to broad- 
cast an example showing a net loss. This 


point was seriously considered by the 
committee, and was put in deliberately 
with the hope that you would try to show 
us that we were wrong. The answer 
appears later in this report. 


We have been disappointed in the re- 
turns from the questionnaire. The first 
purpose of the committee as reported at 
Atlantic City “To make every banking 
institution engaged in the trust business 
in Pennsylvania conscious that there is 
a cost side to the trust business” has 
not yet been accomplished. 


We quote some of the replies received 
without any reflection on the institutions 
from which they came but just to show 
that our estimate of the situation was 
at least in part correct and with the hope 
that the writers and all whose ideas they 
express may be impressed with the ten- 
tative figures given later in this report. 


1. “Frankly, I am not in a position to 
give you anything bordering on even a 
fair estimate as to the cost of the oper- 
ation of our Trust Department. No ef- 
fort has ever been made to determine the 
percentage of time devoted by other of- 
ficers and directors of the bank in the 
operation of the Trust Department. Any 
information, therefore, which I might 
give you would be purely guess work 
and I think such information would not 
be fair either to the committee or our- 
selves.” 

2. “Our Trust Department consists of 
approximately fifty accounts, nearly all 
of which are small and were taken by 
us as a matter of accommodation at the 
time of the bank difficulties here and 
shortly thereafter. As you may guess, 
most of these accounts are carried with- 
out any remuneration, and we have 
therefore not allocated any costs against 
the maintenance of our Trust Depart- 
ment.” 

3. “. .. we do not have time to devote 
to the detailed break-down of costs. 
Personally, I can appreciate that you are 
giving of your time to this effort and I 
have no intention to discourage you,— 
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but I respectfclly submit that this is a 
phase of Trust service which should not 
be extracted and reduced to a per item 
decimal point analysis, the importance of 
the computation of which becomes ob- 
strusively exaggerated and by distract- 
ing attention from the prime purposes of 
fiduciary management, vitiates the qual- 
ity of said service.” 


What Analysis of Gross Earnings Shows 


So long as representative trust men 
operate their departments with this at- 
titude we will not know whether trust 
business is conducted at a profit or at a 
loss. We are determined to continue 
our efforts until we do know, and if at a 
loss until steps are taken to correct the 
situation. 

Quite a few banks, and very represen- 
tative ones, sent in their figures. These 
range from very small to very large 
trust departments. In some cases these 
figures are for the year 1935, in others 
for the last six months of 1935 and the 
first six months of 1936 and in still oth- 
ers for the first six months of 1936. All 
of those were adjusted to a twelve month 
basis and then consolidated and aver- 
aged. The results show average gross 
earnings of $2.62 per $1,000 of indivi- 
dual trust assets divided: $.93—Princi- 
pal; $1.51—Income; $.18—Miscellan- 
eous. 

The sad part of the returns is that 
these earnings were secured at a cost of 
$2.95 per $1,000 of assets, or at a net 
loss of $.383 per $1,000. We are fully 
aware that these figures may and prob- 
ably will be varied by a more accurate 
and complete survey but they are a start 
and we believe a fairly accurate one. 

Certain forms of trust business are 
more lucrative than others. Undoubted- 
ly the administration of decedent’s es- 
tates should be from the gross fee basis 
and probably from the net income basis. 
Let us take an estate of $10,000, and as- 
sume that it takes two years to complete 
administration. During a two-year pe- 
riod we should have, at 3%, an income of 
$600, making a total of $10,600, a fee 
charge of 5% will give us a fee of $530. 
or $265. per year which is $26.50 per 
$1,000 of trust assets. On the other 
hand, a trust fund of the same size con- 
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‘tinuing for 20 years would give us at a 


3% income yield an income of $6,000 for 
the life of the trust and if we charge 5% 
on income ahd principal should yield in 
fees $800 during the life of the trust or 
$40.00 per year which is only $4.00 per 
$1,000 on the trust principal annually. 

We well realize that in larger trusts 
the rate of commission is lower than 5%, 
that some trust assets both in estates 
and trusts having a dollar value in total 
assets are non-income producing and 
that the larger volume of trust assets 
are in the trust producing a lower rate of 
revenue rather than the administration 
accounts, but all of these factors should 
not reduce the gross fees to the figure of 
our average. We can only reach one 
conclusion—that in many cases adequate 
gross income is not being secured from 
trust business now on our books. 


Considerations in Undertaking Cost 
Analysis 

Present conditions in part temporary 
and in part of indefinite permanence 
tend to decrease fees and increase costs. 
Present low rates of interest; which may 
be a factor with which we will have to 
contend for some considerable time, se- 
riously reduce our gross income. In- 
creased investment costs, mortgage and 
real estate servicing expense, increased 
tax returns and settlements with the 
data which must be collected and re- 
corded, all entail increased numbers of 
and more expensive employees. Some of 
these increased expenses, such as mort- 
gage and real estate cost, we may hope 
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will gradually work themselves out, but 
the others we must assume and find 
some way of increasing our revenue to 
cover. 


The committee has not attempted to 
get into a great many phases of costs 
and earnings which would be very in- 
formative if they could be determined 
and which should be determined in order 
to arrive at a complete and true picture. 
It would be very informative to know the 
relative costs and earnings as between 
corporate trusts and personal trusts and 
between executorships on one hand and 
living trusts on the other, and especially 
in agency accounts of various types. We 
feel that while it is worth while to make 
this preliminary step at this time, only 
the largest institutions have such a de- 
partmental division that they can even 
attempt the more detailed analysis and 
that to attempt such an analysis from 
the state as a whole would only discour- 
age those who received the request for 
such detailed figures. 


We wish you to understand that the 
committee in undertaking this study and 
presenting you the results does not wish 
to give you, your commercial officers, di- 
rectors or the public the impression that 
the trust department is a step-child of 
the commercial department and not cap- 
able of standing on its own feet and 
earning a substantial profit. The com- 
mittee believes that with proper effort 
the direct costs of the trust department 
can be determined and with a proper 
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schedule of fees covered by direct earn- 
ings with a margin over for a fair profit. 


Present Recommendations of the 
Committee 


(1) Avoid free service in your trust 
department. We are just approaching 
tax return time. This year it will be 
more complicated than ever before. The 
Pennsylvania State Tax returns will 
cause much inquiry and many requests 
for advice and assistance. It is not fair 
to your trust department to render this 
or other services without charge; you 
cannot render such charge without cost. 

(2) It should not be necessary to 
recommend that you should not accept 
new trust accounts except on a basis that 
will show a reasonable profit, but this is 
still being done. Each and every new 
account should be valued and taken on a 
proper fee basis. It is not the intention 
of this committee to dictate fee schedules 
to this Trust Section, but there should 
be a minimum schedule in each competi- 
tive district, fairly arrived at, definitely 
agreed upon and lived up to. Cutting 
under your competitors to get trust busi- 
ness only results in a loss to you and 
cheapens trust service generally. 

(3) As an immediate source of in- 
creased revenue, review the accounts 
now on your books. Revise to a proper 
basis wherever possible those which are 
not producing a proper revenue. We be- 
lieve that you will be well repaid for the 
time devoted to it. 














HE necessity of a recodification of 
state laws governing trust functions 
is recognized in the recent annual report 
of the Superintendent of Banks of New 
York, pointing the way to clarifying a 
situation which is representative of 
many jurisdictions where statutory ad- 
justment has failed to follow the changed 
concept of “Bank” and “Trust Company” 
activities. In New York, as in many 
other states, banks and trust companies 
are regulated by separate and distinct 
sections of the Banking Law, giving rise 
to needless inconsistencies and confusion. 
Superintendent William R. White thus 
phrases the problem: 














“The recodification of the banks and 
trust companies articles . . . takes the 
form of a consolidation of these two ar- 
ticles, eliminating the formal differences 
now appearing in them. Banks and 
trust companies originally were institu- 
tions of wholly different types perform- 
ing separate and distinct functions and 
necessarily requiring different laws for 
their regulation and administration. 
Now, however, these factual distinctions 
have largely disappeared and trust com- 
panies are empowered to perform all of 
the functions of discount and deposit 
once allocated to banks, while banks, by 
complying with relatively simple require- 
ments, may exercise all of the fiduciary 
powers originally reserved to trust com- 
panies. These factual changes have 
been accompanied or preceded by changes 
in the more important provisions of the 
statutes applicable to banks and trust 
companies. As a result, we now have in 
the Banking Law two separate articles, 
almost identical in substance, relating to 
two types of institutions whose respec- 
tive powers and functions are, at most 
points, indistinguishable.” 


























Survey of State Laws 





Replies to a questionnaire sent by 
Trust Companies Magazine to the bank- 
ing authority of each state, further 
emphasize the importance of a re-exam- 
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State Laws Regulating Exercise of Trust Powers 


Survey of Varying Requirements Reveals Opportunity for 
Reconsideration of Functional Distinctions 
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ination of statutes long outmoded. In 
this connection, due consideration might 
be given to the advisability of a uniform 
law such as suggested by the Committee 
on Fiduciary Legislation, Trust Division, 
American Bankers Association, or the 
Uniform Trusts Act of the National Con- 
ference of Commissioners on Uniform 
State Laws, now in proposed final form.* 
The inquiries contained in the question- 
naire were: 
Charter Requirements 

1. Requirements for granting of 
trust charter or permission to exercise 
fiduciary powers. : 

In 19 states, the sole requirement is 
approval of the banking authority: 
Alabama, Arizona, Arkansas, Connecti- 
cut, Georgia, Illinois, Indiana, Maryland, 
Mississippi, New Hampshire, North 
Carolina, Oklahoma, Pennsylvania, South 
Carolina, Texas, Virginia, Washington, 
West Virginia and Wyoming. Of these, 
3 require the banking authority to in- 
quire into public convenience and neces- 
sity: New Hampshire, North Carolina 
and Pennsylvania. 

Eight states have no separate require- 
ments whatever: Colorado, Delaware, 
Idaho, Louisiana, Maine, Nevada, North 
Dakota and Tennessee. 

Higher capital requirements are neces- 
sary in 10 jurisdictions: California, Kan- 
sas, Kentucky, Michigan, Minnesota, 
New Mexico, New York, Ohio, Utah and 
Vermont. 

Twelve states impose as a condition the 
deposit of securities with the state au- 
thority: California, Florida, Iowa, Min- 
nesota, Nebraska, New Jersey, New 
York, Ohio, Rhode Island, South Dakota, 
Utah and Wisconsin. 

In 2 states, Massachusetts and Mon- 
tana, only “trust companies” can exercise 
fiduciary powers, granted expressly only 
by the banking authority. 


*See Trust Companies, June 1935, page 637, for 
a comparison of these acts. 





TRUST COMPANIES 


nD IF t 
ne iS DN 1 + 
—=RICHMOND. VA.=— 
821 EAST MAIN STREET 


A FIDUCIARY INSTITUTION 


MEMBER 
FEDERAL DEPOSIT INSURANCE CORPORATION 


One state, Missouri, requires the insti- 
tution to have a separate trust depart- 
ment with a trust officer. 


Use of Title 


2. Restrictions on use of the title 
“Trust” or “Trust Company.” 

. No statutory restrictions are imposed 
in 13 states including Maryland, where, 
however, the state authority would limit 
its use and in Connecticut, its use would 
probably be restricted to corporations 
with express authority to act in a fidu- 
ciary capacity. 

In 24 states, the corporation must be 
chartered as a trust company under the 
trust law or specifically authorized to 
do trust business: Colorado, Delaware, 
Florida, Georgia, Indiana, Iowa, Kansas, 
Maine, Massachusetts, Missouri, Mon- 
tana, Nebraska, New Jersey, New York, 
North Dakota, Ohio, Oklahoma, Pennsy]l- 
vania, Rhode Island, South Carolina, 
South Dakota, Wisconsin and Wyoming. 

The laws of 5 states requires the com- 
pany to be under the supervision of the 
superintendent of banks: California, 
Louisiana, North Carolina, Vermont and 
Virginia. 

In Minnesota, the company must do a 
trust business, while in California, Iowa 
and Louisiana, the company must use the 
title if it does a trust business. 

Four states require the company to be 
a national bank, bank or trust company: 
Idaho, Texas, Utah and Washington. 


Auditing Requirements 


8. Requirement of audits of the trust 
department by a committee of directors 
or their appointees. 


Twenty states have no such require- 
ment. New York has no requirement 
but an audit is recommended in connec- 
tion with the banking audit. Tennessee 
requires an examination in connection 
with the general banking audit. In Mich- 
igan and Mississippi, a general banking 
audit is required and a trust department 
audit is therefore presumed. 

Annual audits are required by Cali- 
fornia, Illinois, Indiana, Missouri, Ohio, 
Oklahoma, Pennsylvania, South Carolina 
and Vermont. 

Semi-annual requirements are imposed 
by Florida, Georgia, New Hampshire, 
New Jersey, South Dakota, Virginia and 
Wyoming. 

North Carolina requires an examina- 
tion three times a year while Colorado 
requires three to five a year and Rhode 
Island five a year. 

Quarterly examinations are required 
by Iowa, Kansas, Kentucky and Utah. 

In Texas, an audit must be made with- 
in 10 days after a call by the Commis- 
sioner. 


Security Pledge for Trust Department 
Deposits 

4. Requirements for deposit of secur- 
ities with trust department against cash 
belonging to trust department accounts 
in commercial department. 

Twenty-four states have no statute on 
the point. 

Specific requirements to that effect are 
found in 15 states: Florida, Georgia, 
Idaho, Kansas, Maine, Michigan, Mis- 
sissippi, New Jersey, North Carolina, 
Pennsylvania, South Carolina, South 
Dakota, Texas, Utah and Virginia. In 
Massachusetts such deposit is allowed. In 
New York, the requirement applies to 
state banks only since trust funds are a 
preferred claim. Similarly, in Ohio, such 
preferred status makes unnecessary a 
deposit of securities. 

In Oklahoma and Vermont, such a de- 
posit is prohibited. 

Alabama, California and Minnesota 
have provisions for allocating separate 
capital as security for trust funds. 


- Self-Dealing 
5. Any restriction on purchase or 
sale of trust assets to or from trustee 
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bank or its directors, officers or employ- 
ees. 

No restriction is to be found in the 
statutes of 31 states. Of the remaining 
States, Maryland, Missouri and Okla- 
homa (as to directors) have no statutory 
inhibitions but the banking authority 
would not permit it, while the courts of 
Connecticut, Michigan, Minnesota and 
Ohio (as to private trusts) have in- 
veighed against the practice. 

States flatly forbidding such sale or 
purchase are Mississippi, Nebraska, New 
York, Ohio (as to court trusts) and 
Washington. The Oklahoma law prohi- 
bits the practice by the fiduciary itself. 

In Montana, court permission is neces- 
sary before such a sale or purchase may 
be made, while Wisconsin has a limited 
field, in which the court may allow trans- 
fer of a mortgage to an estate. 


In Idaho and New Jersey, the question 
is controlled by the general statutes. 
Conclusion 


It is evident from the foregoing study 
that statutory regulation is still in an em- 
bryonic stage in many jurisdictions. Per- 


haps the only substantial distinction . 


which should persist is in minimum cap- 
ital requirements, a difference which the 
proposed New York legislation is to 
maintain. It may be too much to expect 
or desire a complete revision but the 
movement in New York for treating fidu- 
ciary functions distinctively may well 
constitute an incentive for other juris- 
dictions to follow. This action is to be 
highly commended as a vital step in the 
elimination of undesirable, confusing, 
and atrophied provisions in the law. 


Liberalizing Savings Bank 
Mortgage Law 


A bill permitting banks to write mort- 
gages without time limits and to increase 
certain loans from sixty to seventy percent 
of the appraised value of the mortgaged 
property, has been filed in the legislature 
by the Savings Bank Association of Massa- 
chusetts. It is the opinion of bank officials 
that the new law would enable banks to is- 
sue mortgages on terms better suited to 
present day conditions, with millions of dol- 
lars available for sound mortgage loans. 


SOUTHERN CALIFORNIANS 
prefer 
SECURITY-FIRST NATIONAL 
TRUST SERVICE 


RECENTLY published figures show that 
28.77% of all the court trusts admin- 
istered by all corporate fiduciaries in 
California are entrusted with this Bank. 


In Southern California, which is the 
territory served by this Bank, it is esti- 
mated that 45.13 % of all the court trusts 
handled in this area by corporate fiduci- 
aries are in Security-First National Bank. 


Eastern trust companies needing co- 
operation in ancillary proceedings may 
get for their customers the same quality 
and completeness of service which makes 
this the trust service so strongly favored 
locally. 


SECURITY- FIRST NATIONALBANK 


OF LOS ANGELES 


Resources Over $500,000,000 


MEMBER 
FEDERAL RESERVE 
SYSTEM 


Tax Committee Report on New 
York Law 


Among the increasing number of reports 
urging tax reforms is one prepared by the 
Taxation Committee of the New York State 
Junior Chamber of Commerce, in collabora- 
tion with the Young Men’s Board of Trade, 
New York City. Included in the sugges- 
tions for simplification are recommenda- 
tions for the amendment to statutes govern- 
ing taxes on individual income, gifts, real 
property, corporation franchises and stock 
transfers. In addition, the committee urges 
repeal of eight existing taxes and reform 
in administration and collection of the oth- 
ers. 


The statement of current revenues for 
1934-35 shows that almost $30,000,000, or 
12% of the entire amount, was derived from 
the inheritance and estate tax. In line with 
the general movement to encourage inter 
vivos dispositions of property, the commit- 
tee recommends adoption of a gift tax law 
with rates lowert than the estate taxes, com- 
parable to the federal laws. 





Bank of Bermuda, Ltd. to Open Island’s First 
Trust Department 


EORGE A. KINNEY has resigned 

as a vice president of the Chase 
National Bank of New York to organize 
and establish 
the first trust 
depart- 
ment in Ber- 
muda. He 
will assume 
the duties of 
trust officer in 
charge of the 
depart- 
ment of the 
Bank of Ber- 
muda, Ltd. in 
Hamilton, on 
February Ist, 
and will make GEORGE A. KINNEY 
his home thereafter permanently in Ber- 
muda. 

The opening of this trust department 
marks another important milestone in 
the extension of the world-wide services 
of the corporate fiduciary institution. In 
the 1935-36 session the Bermuda Parlia- 
ment passed an enabling act to allow a 
corporate fiduciary to function in its col- 
ony. For 300 years only individuals 
were allowed to serve as executor and 
trustee, and then, with no fee. The 
present legislation permits a fee of up 
to 5% on income for corporate fiducia- 
ries. 

In securing the services of Mr. Kinney 
the bank is indeed fortunate in obtain- 
ing a man with such extensive expe- 
rience. He has spent the greater part 
of his life in banking and has a recog: 
nized position in the trust field. Mr. 
Kinney was with the Hamilton Trust 
Company of Brooklyn for more than 
twenty years and joined the Chase 
National Bank in 1919 when its trust de- 
partment was formed. He became a 
trust officer in 1921, and was elected a 
vice president in 1930. Mr. Kinney has 
lectured and written widely on trust 
functions, and the invitation to join the 





80 


Bank of Bermuda is a tribute to his abil- 
ity. 

Enthusiastic over the prospects of de- 
veloping his new department, he points 
out that, as the corporate field is limited 
in Bermuda, his work will be devoted al- 
most entirely to personal trusts, with 
emphasis on custody and agency accounts. 
There are 30,000 inhabitants in Bermuda 
but only an electorate of 1,200 for the 36 
members of the legislature. Next to 
England, Bermuda has the oldest parlia- 
mentary government in the world, estab- 
lished in 1620. 

It is interesting to note that there are 
no income or inheritance taxes on the is- 
land, and almost the entire cost of gov- 
ernment is raised by an ad valorem tax 
and from the profitable operation of the 
Post Office Department. The govern- 
ment is not subject to British taxation 
in any form except such taxes as indi- 
vidual residents may incur through pos- 
session of British securities. 

Mr. Kinney’s many friends and asso- 
ciates join Trust Companies Magazine in 
extending best wishes for his continued 
success. 


Trust Accounting Methods 
Compiled 


In pamphlet form very convenient for 
reference purposes, the Chicago Bank Aud- 
itors’ Conference has gathered material of 
considerable value to the auditor of a trust 
company or department. This material has 
been taken from articles which appeared in 
“National Auditgram”, publication of the 
National Association of Bank Auditors and 
Controllers, of which the Chicago Confer- 
ence is a member. 

Procedures are discussed for audits of 
“Securities Held in Trust Accounts,” “In- 
come From Earning Assets’, “Cash Held in 
Trust Accounts”, “Advances to Trust Ac- 
counts”, “Real Estate in Trust Accounts”, 
“Stock Transfer and Registrar Accounts”, 
“Fiscal Agency Accounts”, “Collateral 
Trust”, “Unissued Instruments”, “Deposit- 
ary Accounts”, “Bond and Coupon Redemp- 
tion Accounts”, and “Fees”. 
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The Trust Year in Review 
Annual Reports Reveal Profitable Trust Operations and Growth 


HE annual reports to bank stock- 

holders, in addition to showing con- 
tinued progress in trust business during 
1936, are characterized by references to 
recent Federal legislation—particularly 
the Revenue Act and Social Security Law 
—as it affects the formulation of trust 
and banking policies. Speaking of the 
undistributed earnings tax, Walter S. 
McLucas, President, National Bank of 
Detroit, stated: 


“In order to avoid the high tax which 
must be paid if a substantial proportion 
of annual earnings is retained as an 
investment in the business many corpor- 
ations will be induced to distribute more 
in dividends than prudent business judg- 
ment might otherwise dictate. It has 
been pointed out that these effects can 
largely be offset or avoided through the 
sale of additional securities, or by the 
payment of special types of dividends. 
Recognition must be given to the fact, 
however, that small companies will find 
it more difficult to take advantage of 
these opportunities than the larger cor- 
porations. *** The tax on undistributed 
earnings will discourage the accumula- 
tion of these savings, and force im- 
portant adjustments in the financial pol- 
icies of a great number of our small 
business enterprises.” 


Interesting comment on the other as- 
pect of legislation is found in the report 
of Harvey D. Gibson, President, Manu- 
facturers Trust Company, New York: 


“As a nation we seem now definitely 
committed to a program of social legis- 
lation which will iron out some of the 
inequities o£ our economic order, and 
will reduce its hazards for those who 
never have much of a margin on which 
to go. This is altogether in keeping 
with the spirit of the times and with the 
lessons which the depression taught us.” 


Some statements are marked by an in- 
creasingly detailed report on the opera- 
tions of the Trust Department. This 
represents a recognition of the right of 
stockholders to know of the progress and 
developments in their Trust Department 
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as much as in any other major function 
of the institution. 

Excerpts relating to trust department 
administration follow. 

Los Angeles, California 

As I have mentioned in a previous re- 
port, a Trust Committee composed primarily 
of directors, who are not officers of the bank, 
meet regularly and review the activity of 
the Trust Department as it is conducted 
by the trust officers. 

We feel that our record in the conduct 
of trust matters has been an enviable one 
and during 1937 it is expected to devote 
a substantial effort to increasing our trust 
business. 

In passing I might say that stockholders 
to whom this report is addressed can do 
much to assist us in this resolve not only 
by bringing to us trust business in which 
they may be interested but also in recom- 
mending the Trust Department to others 
and advising us where trust business may 
be obtained. 

Your bank qualifies and acts as: Guar- 
dian of the Estate of Minors and Incom- 
petents, Trustee Under Revocable and Irre- 
vocable Trusts, Trustee of Life Insurance, 
Funded and Unfunded, Custodian of Per- 
sonal Property, Agent Under Power of 
Attorney, Administrator of Estates, Exe- 
cutor Under Wills, Investment Counselor, 
Trustee Under Wills, Corporate Trustee, 
Escrow Agent. 

Ben. R. Meyer, Union Bank & Trust Co. 
e 
Bridgeport, Connecticut 

Your several directors, the official staff, 
and The First National Bank & Trust Com- 
pany organization as a whole, keenly ap- 
preciate the responsibility represented in 
the handling and investing of funds in 
excess of $15,000,000 which we are hand- 
ling in a fiduciary capacity. 

The Trust Investment Committee, who 
approve all investments made by the Trust 
Department, continuously review the secur- 
ities in the trust accounts and periodically 
review the other assets of the trusts. 
Through their efforts the value of the trust 
assets has increased during the year by 
over $1,000,000 and the income has in- 
creased by over $80,000. 


Walter B. Lashar, First National Bank & Trust 
Co. 
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Wilmington, Delaware 


During the year there has been a very 
substantial and profitable increase in the 
volume of new business received in our 
Trust Department. The activities of the 
Corporate Trust Division have materially 
increased due to additional appointments 
as transfer agent or registrar for a num- 
ber of representative corporations. The 
facilities of the Trust Department have been 
expanded to insure that the high standard 
of trust service on which we have always 
prided ourselves would be continued and 
improved. Our Director’s Trust Estates 
Committee has met regularly during the 
year, and, in co-operation with our officers 
has given unstintedly of its time to formu- 
lating sound policies of trust administra- 
tion and investment. 

S. D. Townsend, Wilmington Trust Co. 


’ 
Atlanta, Georgia 


A well-planned advertising program dur- 
ing the year, followed by active solicita- 
tion, has been largely responsible for a 
marked increase of the accounts in the 
Trust Department and it is our purpose to 
continue this policy. An active and enthus- 
iastic Trust Committee bas added greatly 
to the efficiency and usefulness of the de- 
partment and it is felt that the future pos- 
sibilities of this department will contribute 
greatly to the growth of the bank. 

Ryburn G. Clay, The Fulton National Bank. 


* 
Chicago, Illinois 


Improving general conditions have been 
reflected in other parts of our business. 
They have operated to reduce the extra- 
ordinary expenses with which the Company 
has been burdened in conserving trust as- 
sets, and continuing improvement in this 
regard is anticipated. There is, further- 
more, increasing activity in trusteeships 
growing out of the financing and re-financ- 
ing of real estate and other business enter- 
prises. 


Abel Davis, Chicago Title & Trust Co. 
: # 


The Trust Department has had a satis- 
factory year. Its new business shows an 
increase over that of the preceding year, 
particularly in supervised agency accounts, 
which have become increasingly popular 
among our stockholders and customers who 
are seeking investment advisory service in 


connection with securities deposited in 
agency accounts. Its corporate trust bus- 
iness has also shown a marked increase 
due to the greater amount of new financ- 
ing in the past year and the business aris- 
ing therefrom. The prospects are good for 
a continuance of the activity of such 
financing during the coming year, whicn 
should result in additional new corporate 
business. 

John P. Oleson and Edward E. Brown, First 

National Bank of Chicago. 


The results of operations of the Bank for 
the year 1936 have been very satisfactory, 
both from the standpoint of earnings and 
from that of a definite and continuing in- 
crease of business in the various depart- 
ments. 

Income from the Trust Department and 
other Fees, Commissions, etc. was $4,915,- 
983.55. 

Walter J. Cummings, Continental Illinois 

National Bank & Trust Co. 


a 
Indianapolis, Indiana 


The Trust Department had a slightly 
better year than in 1935. It has been ap- 
parent for some time that a growing num- 
ber of individuals of modest means are 
coming to realize that the services of a cap- 
able trust organization are not only con- 
venient but desirable adjuncts in the suc- 
cessful handling of their estates. 

Jas. S. Rogan, American National Bank. 


@ 
New Orleans, Louisiana 


The hope we expressed in last year’s 
report that the Louisiana Legislature would 
at its regular session of 1936 re-adopt the 
original trust law, which was repealed in 
1935, did not materialize. As a result the 
field for the creation of future trusts un- 
der wills is very limited in our state, al- 
though it is gratifying to state that our 
Supreme Court has held that already ex- 
isting trusts were not terminated by the 
repeal of the old law. But notwithstanding 
this new handicap, the business of our 
Trust Department under the management 
of experienced officers and the guidance and 
supervision of the Trust Estates Commit- 
tee (a special committee of directors) has 
shown very satisfactory progress. We have 
been able to obtain a number of new and 
profitable appointments by individuals un- 
der Custodianships, and there is undoubt- 
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edly a growing realization of the value 
and convenience of the services which this 
department can render to our clients in the 
handling of their financial affairs. In ad- 
dition to this there has been somewhat 
greater activity in the “Corporate Trusts” 
department, and with the greater amount 
of new financing now in prospect additional 
new corporate business will no doubt re- 
sult. We are still hopeful that the next 
session of our legislature will give further 
consideration to the need for the protection 
of young and inexperienced heirs and en- 
act a new law which will properly protect 
the public interest as well as give future 
security to those who are really in need 
of such special services. 

The Trust Department continues to show 
satisfactory growth, and we emphasize the 
importance of the service this department 
is in position to render. The following 
shows amounts and distribution of the var- 
ious accounts now carried in this depart- 
ment: 


27 Corporate Trusts _.. $54,153,500.00 


78 Individual Trusts 3,447,994.39 
136 Custodian Accounts ___ 17,481,912.69 
16 Special Corporate Trusts 3,187,152.00 
Cy eee omen ees 30,004.00 
20 Depositaries 2,585,955.04 
R. S. Hecht and A. P. Imahorn, Hibernia 


National Bank. 
e 


Detroit, Michigan 


During the year, a substantial amount of 
acceptable corporate trust business has 
come to us and we are now in a position 
to report to you that this phase of our 
business is operating at a slight profit. 

John Ballantyne, Manufacturers National Bank. 
° 

The Trust Department experienced an- 
other year of substantial growth, its oper- 
ations resulting in a profit for the year. 

Walter S. McLucas, National Bank of Detroit. 
& 


Minneapolis, Minnesota 


I am glad to report that the volume ‘of 
new wills and trusts filed with our Personal 
Trust Department each year is growing 
steadily. A recent ruling of the New York 
and Chicago stock exchanges which per- 
mits any corporation whose shares are 


listed on either exchange to employ a sub- 
transfer agent in cities other than New 
York and Chicago holds possibilities of new 
business in the future for our Corporate 
Trust Department. 

L. E. Wakefield, First National Bank & Trust Co. 


TO BANKS OR INDIVIDUALS 
Who require experienced and 
efficient Fiduciary Representation 
in Northern New Jersey we 
offer our services. 


The Plainfield Trust Company 
PLAINFIELD, NEW JERSEY 


Member Federal Reserve System 
Member Federal Deposit Insurance Corporation 





St. Louis, Missouri 


The operations of the Trust Department 
have been profitable during the year. This 
department, directly supervised by a com- 
mittee of the Board of Directors, is worthy 
of your special attention. It acts as exe- 
cutor under wills, trustee of individual and 
corporate trusts, paying agent for public 
and private corporations, registrar and 
transfer agent, and in the other usual fidu- 
ciary capacities. When need for service of 
this sort arises, you will find this depart- 
ment able to meet your needs in a most 
capable manner. 

During the year the Investment Research 
Department has been segregated and per- 
forms. its indicated duties for the Bank, 
the Trust Department, and the bank’s cus- 
tomers. 

Tom K. Smith, Boatmen’s National Bank. 


a 
Montclair, New Jersey 


Last year I made the statement that the 
business of both Trust and Banking De- 
partments was increasing at a healthy rate, 
that the availability of loans had been 
greatly diminished, that a higher degree of 
liquidity and a corresponding reduction in 
income had resulted therefrom, that earn- 
ings had been satisfactory in the face of 
these circumstances, that your directors 
and officers were doing all in their power 
to offset any influences adverse to the busi- 
ness of the bank and that the position of 
your company was being improved by the 
application of sound and conservative man- 
agement policies. These observations are 
just as applicable this year and your com- 
pany is in excellent position to benefit from 
further improvement in the volume of bus- 
iness which it expects to transact. 
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New trust business amounted to $3,251,- 
000 and 111 new Wills, naming Montclair 
Trust Company, were filed. 

I. B. Grainger, Montclair Trust Co. 


Newark, New Jersey 


The different departments such as Trust, 
Safe Deposit and Travel, show substantial 
growth, the earnings keeping pace with the 
growth. The total amount of Personal 
Trusts in the Trust Department at the close 
of the year 1936 was $271,008,917.34, or an 
increase for the year of $12,864,689.17. 

J. H. Bacheller, Fidelity Union Trust Co. 


New York City, N. Y. 


(Report of Bank of The Manhattan Co., ap- 
pears on page 680 of the December issue.) 


The business of the trust department 
has shown a satisfactory increase during 
the past year. However, the department 
is still confronted with abnormally high 
costs in administering personal and cor- 
porate trusts. 

In keeping with established policy, the 
trust department is under the management 
of a committee consisting of senior officers 
whose entire time is devoted to fiduciary 
matters. This committee is appointed by 
the board of directors and acts under the 
direct supervision of a trust committee of 
directors. 

The trust department is fully equipped 
to perform all types of trust services and 
appreciates the confidence and support of 
the shareholders. 

Winthrop W. Aldrich, Chase National Bank. 
7 


Business improved steadily throughout 
the year. In many lines production now 
exceed consumption, as orders have been 
placed to meet not only the requirements 
of greater current demands, but also fu- 
ture needs due to anticipated higher prices, 
and in some lines, (particularly in the 
heavy industries) to assure delivery within 
the period of time when the goods will be 
required. 

It is easy to forget, but we should recall 
1919, 1920 and 1921 when a similar pyra- 
miding of orders caused over-production, 
and the subsequent collapse of commodity 
and inventory prices resulted in heavy 
losses. 

If the new tax on undistributed earnings 
is not repealed or modified, and corpor- 


ations distributed all their earnings an- 
nually, they may not have sufficient re- 
sources to meet a future decline in business. 
For over one hundred years the officers 
of this Bank, in their close relations with 
its customers, have continuously advised 
them to retain a substantial proportion of 
earnings in their business, bearing in mind 
that “into each life some rain must fall, 
some days must be dark and dreary.” 
Percy H. Johnston, Chemical Bank & Trust Co. 


The Trust Department has shown a 
marked increase in its volume of Agency 
and other Corporate Trust business, and 
there has been a satisfactory growth in the 
number of appointments as Executor and 
Trustee. 


Herbert P. Howell, Commercial National Bank 
& Trust Co. 


The substantial increase in our trust 
business has contributed to the favorable 
showing reflected in the year-end statement. 

Leroy W. Baldwin Empire Trust Co. 


“The growth in our trust department re- 
flects the trend that is becoming more and 
more general to utilize the services of trust 
companies in the management of invest- 
ments and estates. Our facilities have 
been extended to meet the growing de- 
mands and our organization is_ well 
qualified, through long experience, to ren- 
der efficient service in every fiduciary 
capacity. We are in our forty-seventh year, 
approaching the half century mark, ap- 
preciative of our progress and fortified by 
experience to manage additional business 
from our stockholders and depositors.” 

Arthur J. Morris, Fulton Trust Co. 


We have overcome to some extent the 
effect of lower interest rates by increased 
income from our service activities, the in- 
come from our trust department, foreign 
department and clearance department hav- 
ing increased substantially during the year. 

Chester R. Dewey, Grace National Bank. 


Executorships, testamentary trusts, vol- 
untary trusts and custodianships opened 
in the Trust Department during 1936 have 
contributed substantially to the prestige as 
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well as the earnings of the company. Sev- 
eral new corporate appointments as Regis- 
trar and Transfer Agent were also 
received. 
Orie R. Kelly, Lawyers Trust Co. 
© 

In addition to 2,845 individuals located 
in Greater New York, and 4,270 individuals 
located in other parts of the United States 


and abroad, we find among the total of 


8,550 holders: 716 Trust Funds, 64 Trust 
Company Custody Accounts, 55 Estates. 

Ten directors constitute the Trust Com- 
mittee, which meets twice a month with 
the officers of the Trust Department. This 
Committee reviews any Trusts that present 
unusual problems. It also passes upon the 
type of investment which may be purchased 
for the various Trusts. And in addition, 
it works in conjunction with our Trust 
Officers in the development of all the De- 
partment’s activities. 

Our Trust Department has continued to 
show definite progress, not only in the vol- 
ume of business in both the Personal and 
the Corporate Trust divisions, but in the 
character of the business which is being 
entrusted to us. 

The Personal Trust Division is still sub- 
ject to unusual expense of administration, 
due to the existing real estate and mort- 
gage situation, and to investment complex- 
ities under present economic conditions. 
However, for 1936, gross income of the 
division shows an increase of 40% over the 
1935 figure, and the net shows a profit for 
the department after charging it with its 
pro rata of general overhead costs. 

Our Directors’ Trust Committee, our var- 
ious officers’ committees, and the division’s 
own security section have placed emphasis 
on investment policies and on the careful 
supervision of securities belonging to our 
Trusts. It is felt that under present con- 
ditions too much care cannot be given to 
this particular phase of trust work, on 
which in so many cases depend the hap- 
piness and well-being of beneficiaries—for 
the most part women and children. The in- 
creased number of important appointments 
as executor and trustee which have come 
to us confirms the opinion that our Depart- 
ment is now recognized by the community 
as operating practically, effectively, and 
with human understanding, and I recom- 
mend its services especially to our stock- 
holders in the firm belief that they will 
find that our Trust Company, which is their 
Trust Company, will serve them with un- 
usual fidelity and care. A return to more 


SINCE 1891 
THIS INSTITUTION HAS BEEN 
ACTIVE IN ESTATE 


MANAGEMENT 


TRUST COMPANY OF GEORGIA 


ATLANTA 
MEMBER 
FEDERAL RESERVE SYSTEM 
FEDERAL DEPOSIT INSURANCE CORPORATION 


normal conditions, with the increased pa- 
tronage which follows intelligent work well 
done, should make this division continuous- . 
ly profitable to the bank, both in earnings 
and friendships. 

Our Corporate Trust Division made sub- 
stantial progress during the past year. 
Many new corporate accounts, particularly 
corporate agencies, were accepted. The 
earnings from increased activity in the old 
accounts, augmented by the income from 
new business acquired during the year, 
have increased net profits 48%, compared 
with the 1935 net. A very large percent- 
age of bond flotations during 1936 were re- 
funding operations. It is believed, how- 
ever, that there will soon be an expansion 
of new capital requirements, and, as a re- 
sult, the issuance of new securities. We 
confidently expect to secure at least our 
share of this business. 

Harvey D. Gibson, Manufacturers Trust Co. 
° 

The Trust Company has had a successful 
year, its increased earnings reflecting the 
general improvement in security values and 
income of the trusts under its supervision, 
in addition to the marked pick-up in cor- 
porate and transfer activities. The earn- 
ings for the year amounted to $1,730,684.68 
and other direct credits to Undivided Profits 
amounted to $244,151.50. After the transfer 
to reserves of $1,345,602.35 Undivided 
Profits at the year-end stood at $3,435,- 
194.38, an increase of $629,233.83 over last 
year. The increase in earnings of approx- 
imately $450,000 was in spite of further 
reduction of $91,000 in interest earned and 
an increase of approximately $255,000 in 
expenses, including interest paid and taxes. 
No dividend was paid by the Trust Com- 
pany during the year. The Trust Com- 
pany has been examined by the State Bank- 
ing Department and twice by a Committee 
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THE WASHINGTON 
LOAN AND TRUST 
COMPANY 


WASHINGTON, D. C. 


Pioneer Trust Company of the Na- 
tion’s Capital, rendering a world- 
wide fiduciary and financial ser- 
vice. 


Member Federal Reserve System and 
Federal Deposit Insurance Corporation 


of the Board of Directors and all items 
clasisfied as losses have been written off 
or fully reserved against. 

The Trust Company has facilities for 
handling all forms of personal and corpor- 
ate trusts. It acts as fiscal agent, coupon 
paying agent, transfer agent and maintains 
one of the most complete investment anai- 
ysis departments in the country. I par- 
ticularly want to mention at this time the 
Custodian Management service rendered by 
the Trust Company. This department was 
organized for the purpose of giving to 
existing clients who, for good reason, could 
not or should not place their funds in a legal 
trust but who needed a full trust service 
in so far as the physical care and man- 
agement of their property was concerned. 
Without advertising or any general pub- 
licity these clients and a few other insti- 
tutions and individuals have turned over 
to the Trust Company cash and securities 
to a value of approximately $125,000,000. 
I feel that the development of this service 
should be one of the most important phases 
of the future activities of the Trust Com- 
pany because in this way, under a simple 
and fully revocable form of agreement many 
institutions and individuals can be given 
an opportunity to utilize its trust services 
to an extent not heretofore available. 

In every department in both the Bank 
and the Trust Company the volume of 
transactions has gone up with the increased 
business activity. 

James H. Perkins, National City Bank of 

New York and City Bank Farmers Trust Co. 

& 

Deductions from operating income result 
in a net loss for the year of $177,501.48, as 
compared with a net loss for year 1935 of 
$244,252.63. The net loss for 1936 was en- 
tirely accrued during the first six months 
of the year. 


Income from the Trust and Transfer De- 
partment amounted to $242,139.83. 


George McAneny, Title Guarantee and Trust 
Co. 
& 


Cleveland, Ohio 


The Trust Department has acquired ad- 
ditional business and has made a material 
contribution to earnings. 

Sidney B. Congdon, The National City Bank. 
= 
Seattle, Washington 


A substantial increase in the number of 
accounts and volume of assets under ad- 
ministration is proof of the satisfactory 
services rendered by our Trust Department. 
It also evidences a growing realization that 
the maximum benefit to heirs may be pro- 
vided by naming as executor and trustee an 
organization which is permanent, respon- 
sible and especially equipped to cope with 
the complicated problems of modern estate 
management and settlement. Many share- 
holders have established trusts for the pur- 
pose of materially lessening in a lawful 
way the expenses of probate and other 
death duties. You are cordially invited to 
discuss these matters with one of our Trust 
Officers or Branch Managers. 

Operating Trust Departments are main- 
tained at the Main Office, Metropolitan 
Branch and the Spokane and Eastern 
Branch, and with the cooperation of the 
Branch Managers direct and personal ser- 
vice for beneficiaries is extended at the of- 
fice of each branch. 

All investment policies are determined 
and trust funds administered under super- 
vision of the Board of Directors through its 
Executive Committee. 

M. A. Arnold, Seattle-First National Bank. 


Bank Votes $10,000,000 Dividend 


A stock dividend of $10,000,000 has been 
voted by the directors of the Continental 
Illinois National Bank and Trust Company 
of Chicago. In addition to this declaration, 
which amounts to % of the outstanding 
common stock of the company and the usual 
semi-annual $1 per share dividend, the board 
decided to retire $10,000,000 of preferred 
stock now held by the Reconstruction Fi- 
nance Corporation. 

At the stockholders meeting, the by-laws 
were amended to eliminate control by the 
RFC over eligibility of directors and pay- 
ment of salaries so long as the bank is not 
in default on two semi-annual preferred 
dividends. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—Union Bank & Trust 
Company has elected A. Burton Fox an 
assistant vice president. Mr. Fox has been 
in charge of the bank’s bond portfolio. 


Oakland—T. A. Crellin, formerly exe- 
cutive vice president, has been named 
president of the Central Bank of Oak- 
land, now under Transamerica Corpora- 
tion management. He succeeds Arnold J. 
Mount, resigned. 


Petaluma—James C. Crase of the Amer- 
ican Trust Company of San Francisco has 
been advanced to assistant vice president 
and manager of the bank’s branch in 
Petaluma. 


San Francisco—Bank of America N. 
T. & S. A. has announced the advance- 
ment of A. J. Gock, vice president of the 
bank, to vice chairman of the board of 
directors He succeeds Leon Bocqueraz, 
retired, who will remain as a director and 
member of the executive committee. Mr. 
Gock, was previously chairman of the gen- 
eral executive committee of the Bank of 
America of California. 

San Francisco—Harry R. Pennell, for- 
merly manager, has been advanced to vice 
president in charge of business develop- 
ment of the American Trust Company. 


Dwight W. Chapman, also a former man- . 


ager, has been promoted to vice president 
in the investment department. 

San Francisco—S. Vilas Beckwith has 
been appointed assistant 
trust officer at the head of- 
fice of Bank of California, 
N. A. 

San Francisco—Wells Far- 
go Bank & Union Trust 
Company has named A. W. 
Kohner cashier. He has been 
employed by the bank for 20 
years, and was formerly as- 
sistant cashier. 

Santa Paula—Lyall D. 
Webster has been named 
manager of Security-First 
National’s Santa Paula 
branch. Anthony J. Decker, 
from the trust department of 
the head office in Los An- 
geles, has been made as- 
sistant manager. 


Trust Division, 


MERLE E. SELECMAN 
Newly appointed Secretary of the 
A.B.A. to succeed 
Henry E. Sargent on March Ist. 
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CONNECTICUT 


Hartford—The Phoenix State Bank & 
Trust Company has elected John Wood- 
ard, formerly assistant cashier, vice presi- 
dent. Mr. Woodard, a native of Chatta- 
nooga, came to Hartford in 1932 as credit 
manager of the bank, and was appointed 
assistant cashier in 19338. 

New Haven—William J. Cleaver, trust 
officer of The First National Bank and 
Trust Company has been elected a vice 
president of the bank, retaining his trust 
officership. Mr. Cleaver is also treasurer 
of the City of New Haven. 


GEORGIA 


Atlanta—Eugene T. Johnson, until re- 
cently president of La Grange National 
Bank, has been named vice president of 
The Citizens and Southern National Bank. 

Atlanta—Robert Strickland, formerly 
executive vice president, has been named 
president of the Trust Company of Geor- 
gia. He succeeds Thomas K. Glenn, who 
has assumed the new office of chairman 
of the board. 

Macon—wW. Lamar Harrell has been ap- 
pointed resident manager of the Macon 
office of the Trust Company of Georgia. 


ILLINOIS 


Chicago—Continental Illinois National 
Bank and Trust Company of Chicago has 
announced the following promotions: Wil- 
liam M. Ednes, auditor, John 
T. Gallagher, assistant comp- 
troller, and C. E. Ronning, 
elected second vice president; 
Leroy F. Pope, formerly as- 
sistant secretary of the trust 
department, and L. H. Ham- 
merstrom, elected assistant 
cashiers; B. E. Bronston, F. 
C. Butcher, H. J. Fair- 
weather, A. B. Hussander, C. 
G. Sedgwick and E. F. 
Soukup, formerly assistant 
secretaries of the trust de- 
partment, elected trust offi- 
cers; and David Anderson, . 
A. E. Bruton, C. W. Furlong 
and F. W. Hawley, Jr., elect- 
ed assistant secretaries of 
the trust department. 
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Chicago—Chicago Title and Trust Com- 
pany has appointed Robert E. O’Dea an 
assistant trust officer in charge of cor- 
porate trust work. Mr. O’Dea has been 
with the company for 8 years, and is a 
member of the Illinois Bar. Arthur C. 
DeWitt has been named tax counsel. He 
is also a member of the Illinois Bar. 


Chicago—Col. Frank J. Knox has been 
elected to the Board of the City National 
Bank and Trust Company. Appointments 
announced by the bank follow: D. M. 
Sweet from assistant vice president to 
vice president; L. B. McMahon from as- 
sistant vice president to cashier; B. A. 
Bowlby to assistant trust officer; Walter 
S. Hultgren and Marshall C. Corns to as- 
sistant cashiers, W. E. Harrison and H. S. 
Irrmann to assistant auditors and Chester 
L. Price to advertising and publicity man- 
ager. 


Chicago—The First National Bank of 
Chicago has announced a number of pro- 
motions. John H. Grier formerly as- 
sistant cashier is now assistant vice presi- 
dent, and John J. Feeley is manager of 
the Discount Department. James E. 
Hull, Glenn M. Forgan, Harold W. Lewis 
and James U. Snydacker have been named 
assistant cashiers, and John H. Weedon 
an assistant secretary. 


Chicago—Solomon Byron Smith, vice 
president of The Northern Trust Company 
has been elected a director. Mr. Smith, 
who has been associated with the bank 
since 1928, is a son of Solomon A. Smith, 
president, and a grandson of Byron L. 
Smith, founder of the institution. The 
bank has announced the recent promotion 
of William S. Turner, from assistant 
cashier to second vice president; Hedges 
MacDonald to assistant secretary and Ar- 
thur J. O’Hara to manager of the invest- 
ment research department. 


Chicago—Harris Trust & Savings Bank 
has announced the promotion of Lynn 
Lloyd from assistant vice president in the 
trust department to vice president; and 
Charles J. Roubick, Jr., from assistant vice 
president in the trust department to secre- 


tary. Hardin H. Hawes has been named 
sales manager; Roy M. Fresby, assistant 
secretary and David Waterbury, Adelbert 
B. Grant, Elton W. Follett and Charles A. 
Cary, assistant cashiers. 


Chicago—American National Bank & 
Trust Company has named Charles C. 
Kuning, a vice president and Clarence C. 
Morgan an assistant trust officer. 


Chicago—I. E. Bennett has been elected 
vice president of Livestock National Bank 
of Chicago. He was formerly assistant 
vice president. H. P. Johnston succeeds 
Mr. Bennett as assistant vice president. 


Chicago—H. L. Wilbur has been ad- 
vanced from assistant vice president to 
vice president of the Lake Shore Trust 
& Savings Bank. C. J. Shaniel, formerly 
auditor has been chosen assistant vice 
president; Philip Cordes, auditor, and J. 
C. Wing, assistant cashier. 


Chicago—George D. Bushnell has been 
named vice president of the National 
Builders Bank. He was for many years 
with the Central Trust Company. 


IOWA 


Des' Moines—Edwin F. Buckley, vice 
president of Central National Bank & 
Trust Company has been elected a direc- 
tor; Fred H. Quiner, Everett E. Johns 
and Lehman Plummer have been named 
assistant vice presidents, and Ernest 
Quiner and H. C. Winder, assistant 
cashiers. 


Des Moines—Orville M. Garrett and 
Harold P. Klein have been promoted to 
assistant vice presidencies of the lIowa- 
Des Moines National Bank & Trust Com- 
pany. Both were formerly assistant 
eashiers. Irwin Abram and Frank R. 
Sage have been appointed assistant cash- 
iers. 


Des Moines—Bankers Trust Company 
has advanced Richard R. Rollins from as- 
sistant cashier to vice president, and F. 
C. Atkins from assistant cashier to as- 
sistant vice president. 


KANSAS 
Wichita—Charles Testard has been ad- 
vanced from assistant cashier to vice pres- 
ident of the First National Bank in Wi- 
chita. 


KENTUCKY 


Owensboro—Harry Bottorf, formerly 
vice president and cashier of the First- 
Owensboro Bank & Trust Company, be- 
came president of the Central Trust Com- 
pany on January 1, succeeding E. Kelley 
Short, resigned. Mr. Bottorf started his 
banking career in 1906, and was associ- 
ated with the Farmers & Traders Bank 
in 1930, when it was consolidated with 
the First-Owensboro Bank & Trust Com- 
pany. P. J. Miller succeeds Mr. Bottorf 
in his former position. 
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MARYLAND 
Balimore—Fidelity Trust Company has 
named J. Grayson Hartley head of the 
new real estate department. 


Baltimore—Baltimore National Bank 
has announced several appointments. How- 
ard Bruce, heretofore president, has been 
advanced to chairman of the board; 
James C. Fenhagen, has been named 
chairman of the executive committee; 
Eugene L. Miles, president; Hooper S. 
Miles, executive vice president, a newly 
created position, and Harvey E. Emmart, 
cashier. 


MASSACHUSETTS 


Boston—T. Jefferson Coolidge, former 
Under-Secretary of the Treasury, has 
been chosen chairman of the board of 

Old Colony 
Trust Com- 
pany. Mr. 
Coolidge was 
formerly vice 
president of 
the bank, 
which was 
founded by 
his father, the 
first president 
of the trust 


company. He 


succeeds Gor- 

don ‘Abbott 

who is retir- 

ing after 43 

J. JEFFERSON COOLIDGE years of ser- 

vice with the bank. Charles H. Bowen, 

formerly vice president and Frederick J. 

Bradlee, formerly actuary, are also re- 
tiring after many years of service. 


MINNESOTA 
Minneapolis—Henry Verdelin, national 
president of the American Institute of 
Banking, has been named assistant 
cashier of the First National Bank & 
Trust Company. 


Minneapolis—Samuel Rogers has been 
appointed assistant trust officer of the 
Northwestern National Bank & Trust 
Company of Minneapolis. 


Minneapolis—E. W. Engstrom has been 
promoted to assistant cashier of the Mid- 
land National Bank & Trust Company. 
William R. Chapman has been appointed 
manager of the personal Loan Depart- 
ment. 


MISSOURI 
Jefferson City—Richard R. Nacy, re- 
tiring state treasurer of Missouri, has 


become executive vice president of the 
Central Missouri Trust Company. 


Kansas City—Earl Bauer, Richard L. 
Dunlap, W. C. Wann and Carl Charlson, 
formerly assistant cashiers, have advanced 
to assistant vice presidents of Commerce 
Trust Company. J. Burl Morse has been 
named assistant cashier. 


St. Louis—George W. Wilson, chairman 
of the executive committee of the Mercan- 
tile-Commerce Bank & Trust Company, has 
resigned, effective January 31. He will re- 
main as a member of the board and im- 
portant bank committees. Mr. Wilson was 
an organizer of the Mercantile Trust in 
1899, and served as treasurer, and vice 
president. He was elected president in 
1927 and at the merger creating Mercan- 
tile-Commerce was chosen chairman of the 
board. 


St. Louis—Mercantile-Commerce Bank 
and Trust Company has announced that 
offices of chairman of the board of di- 
rectors and chairman of the executive 
committee, left vacant by the recent re- 
tirement of John J. Lonsdale and George 
W. Wilson, respectively, have been discon- 
tinued. 


St. Louis—Arthur G. Sagner, formerly 
secretary and treasurer of the Easton- 
Taylor Trust Company, has been elected 
a vice president and will continue as sec- 
retary. J. Glennon Schreiber has been 
elected treasurer, and Arthur G. Giles, a 
vice president, has been named real es- 
tate officer. 


NEW JERSEY 
Clifton—E. Bainbridge Toppin, former- 
ly Deputy Secretary of Banking of Penn- 
sylvania and more recently vice president 
of the Camden Safe Deposit & Trust 
Company has been named cashier of the 
Clifton National Bank. 


Englewood—Citizens National Bank & 
Trust Company announces Robert C. 
Post elected vice president and Lloyd 
Smith, assistant vice president. 


Flemington—The Flemington National 
Bank & Trust Company has elected 
George K. Weller cashier, to succeed Ned- 
will Sutphin, elected vice president and 
trust officer. William J. Case has been 
appointed assistant trust officer. 


Hightstown—Frank W. Malsbury has 
been advanced from assistant treasurer 
and assistant secretary to treasurer of 
the Hightstown Trust Company. He suc- 
ceeds Abijah Mount, retired because of ill 
health. 
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Jersey City—Craig S. Bartlett has been 
appointed assistant vice president of the 
First National Bank of Jersey City. He 
has been investment officer and assistant 
cashier. Mr. Bartlett became associated 
with the First National in 1931, prior to 
which he was with the Irving Trust Com- 
pany of New York City. 

Maplewood—Edwin A. Lee, formerly 
vice president, has been elected president 
of the Maplewood Bank & Trust Com- 
pany. He was at one time a vice presi- 
dent of the Chase National Bank in New 
York City, and succeeds the late William 
H. Kemp. 

Montclair—Edgar S. Morgan has been 
named assistant trust officer of the First 
National Bank & Trust Company. 

Somerville—The Second National Bank 
has promoted Daniel H. Beekman from 
vice president to president. He succeeds 
the late Charles L. Voorhees. Dr. Thomas 
H. Flynn, a director, has been named 
vice president. 

South Orange—Seymour O. Coeyman, 
formerly secretary, treasurer and trust 
officer of the South Orange Trust Com- 
pany, has been promoted to assistant vice 
president, retaining the titles of secretary 
and trust officer. Harold D. Henderson 
has been chosen treasurer and assistant 
secretary and trust officer, and Paul V. 
Bailey, assistant trust officer. 

Summit—John S. Byland has been pro- 
moted to secretary of the Summit Trust 
Company. He is also treasurer of the 
bank. Helen Carlson has been named 
assistant secretary. 

Trenton—W. C. Matlack, Jr., has been 
named trust officer of the Trenton Bank- 
ing Company. 


Trenton—Mrs. Mary G. Roebling, thirty 
one years old, elected president of the Tren- 
ton Trust Company on January 21, suc- 
ceeds H. Arthur Smith, president for the 
past 22 years, and has been named chair- 
man of the board. Mrs. Roebling is the 
first woman in the United States to become 
active head of so large a banking institu- 
tion. Before her marriage she was asso- 
ciated with investment banking interests 
in Philadelphia. 


Union City—Hudson Trust Company has 
announced the following promotions: Otis 
W. Beaton from treasurer to vice pres- 
ident; Albert C. Steffan from assistant 
treasurer to assistant secretary; George K. 
Reilly from assistant secretary to assist- 
ant vice president and Frank Gaillard from 


assistant trust officer to assistant secre- 
tary. 


NEW YORK 


Bay Shore, L. I—Guy O. Walser has 
been elected president of the First Nation- 
al Bank & Trust Company. He succeeds 
William H. Robbins, elected chairman of 
the Board, a newly created office. 

Brooklyn—Carl C. Francis has_ been 
chosen president of the Kingsboro National 
Bank. He recently resigned as national 
bank examiner attached to the New York 
Federal Reserve District to accept the posi- 
tion. John F. McKenna, retiring as pres- 
ident after four years of service, has been 
elected a member of the Board. 

Buffalo—Marine Trust Company an- 
nounces the promotion of twelve executives. 
Ralph Wahl-Borg, manager of the foreign 
department; Edwin J. Voltz, formerly as- 
sistant secretary; Arthur J. Rau of the 
loan and discount department and Frances 
A. Smith, formerly assistant secretary, 
have been appointed assistant vice presi- 
dents. George B. Hartley, formerly as- 
sistant secretary has been made treasurer, 
succeeding Eugene L. Reed, who has been 
ill and is now assistant treasurer. James 
C. Evans, Earl W. Haffa, Karl Hinks, J. 
Hayward Matanle and Archie A. McCon- 
nell have been named assistant treasurers, 
and George W. Fox and Harrison M. Kol- 
latz, assistant secretaries. 

Buffalo—Bryant Woods, for the past sev- 
eral years vice president of the Marine 
Midland Group, Inc., has become associated 
with Shields & Company, one of the lead- 
ing Stock Exchange firms, in charge of the 
department for securities supervision, in 
this country as well as London, Amsterdam 
and Paris. Mr. Woods, prior to becoming 
vice president of the Marine Midland 
Group, was vice president of the Marine 
Midland Trust Company in New York City. 

Freeport, L. I.—Edward B. Thompson, 
counsel to the First National Bank & Trust 
Company for more than 10 years, has been 
elected president of the bank. He succeeds 
the late John K. Eldridge. 

Lynbrook, L. I.—Andrew M. Squires has 
been appointed trust officer of the Peoples 
National Bank & Trust Company. Howard 
N. Haig has been named cashier, and Ed- 
ward D. Rhame, assistant cashier. 

New York—Chase National has announc- 
ed the promotion of Joseph B. Ryan, form- 
erly second vice president in the trust de- 
partment to vice president. Eugene R. 
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Black has been named vice president; Otto 
T. Kreuser, second vice president, and Al- 
fred W. Barth, Howard W. Courtney, John 
P. Doran, Harry J. Fitzell and Frank M. 
Gregory, assistant cashiers. 

New York—Charles Diehl, formerly as- 
sistant vice president of the Chemical Bank 
& Trust Company has been appointed vice 
president and treasurer of the Empire Sav- 
ings Bank. 

New York—Bert Clark of Palm Springs, 
Cal., has been elected a vice president of 
Manufacturers Trust Company. He was 
formerly assistant to the president of the 
Citizens National Trust & Savings Bank, 
Los Angeles, having retired in 1935. Prior 
to that Mr. Clark was associated with The 
New York Trust Co., Liberty National 
Bank before its merger, and National City 
Bank of New York City. 

New York—Manufacturers Trust Com- 
pany has announced the promotions of 
Raymond A. Lockwood, Eugene S. Hooper, 
Jr., and William E. Ford, A. Herbert Plant- 
eroth, Joseph Brown and Francis Crave 
from assistant vice presidents to vice- 


presidents; Hary C. Kilpatrick from as- 
sistant manager of the real estate depart- 
ment to assistant vice president; Edward J. 
Korbel, Stewart E. Morris and Joseph W. 


Vollmer, from assistant secretaries to as- 
sistant vice presidents; Alfred R. Neil from 
manager to assistant secretary. Robert W. 
Gordon and Abrose C. Brady were elected 
assistant secretaries. 

New York—Recent promotions by the 
Title Guarantee and Trust Company have 
been announced. Raye P. Woodin, former- 
ly vice president in charge of the Jamaica 
Branch was elected a vice president. P. C. 
Robertson, formerly secretary and assistant 
vice president, was elected vice president 
and secretary, Howard Burdick and John 
T. Egan, both formerly assistant vice pres- 
idents, were elected vice presidents, Wil- 
liam H. Deatly, formerly comptroller, was 
elected a vice president, Herman C. Maser, 
formerly assistant treasurer, was elected 
an assistant vice president, George J. Wat- 
son and Edmund C. Donovan were elected 
assistant secretaries, Fred B. Morgan was 
appointed comptroller and Donald S. Wat- 
son, auditor. 

New York—The Bank of New York & 
Trust Company has announced the follow- 
ing appointments: R. McAllister Lloyd, 
formerly assistant vice president, has been 
made a vice president; Steward L. de Vaus- 
ney, formerly assistant secretary, an as- 


sistant vice president; Edward C. Bench, 
formerly assistant treasurer an assistant 
vice president, and James Carey, formerly 
assistant comptroller, assistant secretary. 
William J. Hare, Jr., Leonard J. Schmelz 
and Edgar C. Geiger have been made as- 
sistant secretaries, and J. Lenox Porter, 
assistant comptroller. 


New York-——-Frank A. Melly and James 
H. Wickersham have been promoted to vice 
presidents of the Fifth Avenue Bank. They 
were formerly assistant vice president. 
Martin F. V. Rader and Sidney A. Mackey 
have been named assistant cashiers. 


New York—Charles G. Wheelock has 
been elected an assistant vice president of 
the Corn Exchange Bank Trust Company. 

New York—Leon Fraser, former presi- 
dent of the Bank of International Settle- 
ments at Basle, Switzerland, has been elect- 
ed president of the First National Bank, 
as successor to Jackson Eli Reynolds whose 
resignation became effective January 1. Mr. 
Fraser has been vice president of the bank 
since June, 1935. 


New York—Joseph Byrne, vice president 
of the Central Hanover Bank & Trust Com- 
pany, retired on a pension on January 1, 
after 53 years in banking. 

New York—Edward C. Delafield has an- 
nounced his intended resignation as vice 
president of City Bank Farmers Trust Com- 
pank to enter the brokerage business. He 
will be associated with Delafield & Dela- 
field, now being organized, as senior part- 
ner. Mr. Delafield has been active in New 
York banking circles for more than thirty 
five years and has served as president of 
Franklin Trust Company, president of 
Bank of America, and vice president, direc- 
tor and member of the executive committee 
of City Bank Farmers Trust Company. 


New York—John Carroll Hart, formerly 
an assistant secretary of Central Hanover 
Bank & Trust Company, is now associated 
with Adams & Park, an investment securi- 
ties firm of New York City. 

Rochester—Richard A. Sweeney has been 
appointed assitant vice president of the 
Linecoln-Alliance Bank & Trust Company, 
and will manage the Lake Avenue Branch 

Salamanca—William A. Hevenor has re- 
tired as trust officer and cashier of the 
Salamanca Trust Company. He has been 
with the bank since 1902. 

Southampton—John Elliston, who has 
been serving as chairman of the board of 
Southampton Bank, has been elected pres- 
ident, and Lewis E. Downs named chairman, 
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Spring Valley—Senator Royal S. Cope- 
land has been elected a director of the First 
National Bank. Charles W. Hawkins, 
formerly cashier and manager of the bond 
department has been named a vice pres- 
ident and director. 


Syracuse—De Banks M. Henward, ZJr., 
has been appointed vice president of the 
First Trust & Deposit Company in charge 
of the mortgage and real estate depart- 
ment. He succeeds Richard F. Harrison, 
also a vice president, who has been elected 
a member of the board, with new executive 
duties. 

Warsaw—The new Wyoming County Bank 
& Trust Company, a merger of four banks, 
has elected officers. Joseph C. Buxton, 
former president of the Trust Co. of Wyom- 
ing, is chairman of the executive committee. 
William J. Humphrey, formerly president 
of the Wyoming County National Bank, 
holds the position of president. Vice pres- 
idents include T. G. Lindstrom, formerly 
vice president of the Wyoming County Na- 
tional Bank; E. R. Gott, formerly cashier 
of the Wyoming County, and J. D. Hum- 
phrey, formerly president of the National 
Bank of Wyoming. Chosen as_ secre- 
tary is G. L. Hickey, who formerly 


held that position with the Trust Com- 


pany of Wyoming County. R. D. Clark, 
formerly trust officer of the Wyoming Coun- 
ty, will be similarly employed in the new 
institution. G. H. Plummer, formerly 
cashier of the National Bank of Wyoming, 
will be manager of the Wyoming office. R. 
E. George, formerly cashier of the private 
bank operated as The North Java Co., will 
be manager in North Java. 

Whitehall—Henry Neddo, a director of 
the Merchants National Bank for several 
years has been chosen president to succeed 
Johnny J. Doren, resigned. 

NORTH CAROLINA 

Charlotte—Ivery W. Stewart, formerly a 
vice president, cashier and trust officer, 
has been named president of the Commer- 
cial National Bank. He succeeds R. A. Dunn, 
now chairman of the board, who will con- 
tinue his active duties. Mr. Stewart, who 
has been with the bank 26 years, was elect- 
ed cashier in 1924 and a vice president in 
1930. J. P. Hobson, formerly assistant vice 
president and assistant trust officer, suc- 
ceeds Mr. Stewart as a vice president and 
trust officer. 

Lexington—J. W. McLendon has been 
elected executive vice president of the Com- 
mercial Bank of Lexington, in charge of the 


active operations of the bank. He was 
formerly assistant cashier. 

Winston-Salem—Wachovia National Bank 
& Trust Company has announced recent pro- 
motions. At the Asheville office, John W. 
Spicer, promoted from assistant cashier to 
cashier. At Raleigh, H. J. Plonk, from as- 
sistant cashier to assistant vice president; 
W. P. Lawrence from assistant cashier to 
cashier; Allen Langston to assistant trust 
officer and L. M. Agnew to assistant cash- 
ier. 

OHIO 

Cincinnati—Robert W. Nelson has been 
elected vice president of the First National 
Bank, and his duties will be in the line of 
public relations. Mr. Nelson resigned as 
executive vice president of the Cincinnati 
Chamber of Commerce to accept the ap- 
pointment. 

Cleveland—The ffollowing promotions 
have been made in the staff of The Cleveland 
Trust Company: W. W. Horner and R. T. 
White, assistant vice presidents to vice 
presidents; B. H. Brainard, assistant treas- 
urer, Fred L. Emery, assistant trust officer, 
Horatio Fora and Walter Lucas, Jr. to as- 
sistant vice presidents; F. J. Hoffner and 
A, A. Welsh, assistant trust officer to trust 
officers; Henry Hatch, R. J. Koplin, John 
McGean, J. H. Sipple and H. E. White to 
assistant trust officers; and R. J. Hoddinott 
and J. C. Polzner, assistant comptroller, to 
assistant treasurer. 

Dayton—George W. Ruppert has been 
named assistant cashier of the Third 
National Bank & Trust Company. Harold 
Sipe has been appointed auditor and C. R. 
Sutherland, publicity director. 


OKLAHOMA 


Oklahoma City—Charles W. Gunter, vice 
president of the First National Bank & 
Trust Company has resigned to become 
president of an insurance company in Los 
Angeles. His position will not be filled for 
the present. 


PENNSYLVANIA 
Harrisburg—Edward M. Green, Jr. has 
been promoted to assistant trust officer of 
the Dauphin Deposit Trust Company. 


Philadelphia—C. S. W. Packard retired 
on January 11 as chairman of the board of 
The Pennsylvania Company for Insurance 
on Lives & Granting Annuities. He has 
served the company since September 1892, 
from 1899 to 1934 as president. His resig- 
nation was reluctantly accepted and no ac- 
tion has been taken to fill the vacancy. 
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New officers elected by the bank are: 
John H. Packard, 3d., secretary in addition 
to his present office of vice president; L. J. 
Clark, vice president; Herbert O. Frey, vice 
president in charge of real estate; Frank E. 
Holland, C. Ellwood Williams and Herbert 
J. Cousley, assistant trust officers; William 
McBride, assistant real estate officer; 
George Smith, registrar, and Harry J. Wy- 
lie and Chomly Fox, assistant registrars. 


Pittsburgh—Clarence Stanley, 39-year 
old bank executive, has been elevated to the 
presidency of Union Trust Company in 

Pittsburgh. He 
is one of the 
youngest men 
ever chosen 
for such an 
important 
banking posi- 
tion. 

Mr. Stanley 
has been first 
vice president 
since June 
1935 and has 
been acting 
chief executive 
of the large 
banking insti- 

CLARENCE STANLEY tution for over 
a year and a half. He now becomes presi- 
dent of a bank whose resources on December 
31 were $388,000,000. 

Born in Pittsfield, Mass., Mr. Stanley was 
educated at Berkshire School and Yale Uni- 
versity. He is married and has three chil- 
dren. 

The new president of Union Trust Com- 
pany has had a rapid rise in banking circles 
during the twelve years he has been in Pitts- 
burgh. He came to the city in 1924, serving 
first in the bond department at Union Trust, 
subsequently becoming assistant vice presi- 
dent and then vice president. As first vice- 
president he assumed active direction of the 
bank as successor to the late H. C. McEI- 
downey. 

TENNESSEE 

Alexandria—O. R. Charlton, until re- 
cently cashier of the Alexandria Bank & 
Trust Company, has returned to Nashville 
to resume his association with the Amer- 
ican National Bank. He is succeeded by 
Fred Maggart of Carthage. 

Cleveland—The Cleveland Bank & 
Trust Company lost two executive offi- 
cers in the deaths of J. E. Johnston, presi- 
dent and P. B. Mayfield, vice president. 
S. K. Johnston, a director for several 


years, has been chosen president of the 
trust company and Frank J. Harle, for- 
merly cashier of the Cleveland National 
Bank has been named vice president to 
succeed Mr. Mayfield. 


TEXAS 

Houston—Three promotions have been 
made by the State National Bank. Allan 
H. King, formerly cashier, and Henry 
Oliver, formerly assistant cashier, have 
been named vice presidents. H. W. Gor- 
don, formerly assistant cashier is now 
cashier. 


VIRGINIA 
Richmond—Walker Scott, vice  presi- 
dent of the Virginia Trust Company since 
1917, has been elected president of the 
bank, to suc- 
ceed the late 
Herbert W. 
Jackson. Mr. 
Scott began 
his’ banking 
career with 
the Planters 
Bank in Farm- 
ville, and ad- 
vanced to the 
position of 
cashier. He re- 
signed in 1917 
to become as- 
sociated with 
the Virginia 
Trust Come WALKER SCOTT 
pany. He has had wide banking experi- 
ence in Virginia, and is a former presi- 
dent of the Virginia Bankers Association. 
Richmond—Harry H. Augustine, for- 
merly vice president and cashier of the 
State-Planters Bank & Trust Company 
has been elected executive vice president 
and retains the title of cashier. 


Richmond—Bank of Commerce has ad- 
vanced Clark W. Roper from assistant 
cashier to cashier, and J. B. Adams, au- 
ditor, to assistant cashier. 


WEST VIRGINIA 
Sisterville—John J. McKay, 


formerly 
vice president, has been elected president 
of the First-Tyler Bank & Trust Com- 
pany. He succeeds John R. Fish, who has 
resigned to become an executive of the 
Security Trust Company of Wheeling. 


WASHINGTON 


Spokane—Old National Bank & Union 
Trust Company has promoted Ralph M. 
Austin to assistant cashier. 
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CANADA 

Halifax—-The Canada Permanent Trust 
Company and Canada Permanent Mort- 
gage Corporation of Toronto announce 
the recent appointment of Charles F. 
Mackenzie as Nova Scotia manager of 
both institutions. Mr. Mackenzie, after 
a short time with the Royal Trust Com- 
pany in Halifax, joined the head office 
staff of the Eastern Trust Company as a 
member of the trust department, and was 
later manager of the Moncton branch of 
the trust company. This position he has 
held with his new appointment. Mr. 
Mackenzie succeeds H. N. M. Stanbury, 
resigned, who served 40 years with the 
Canada Permanent and opened the Hali- 
fax office in 1920. 

Moncton—James J. Fay has been ap- 
pointed manager of the Moncton branch 
of the Eastern Trust Company. He has 
been a member of the trust department 
at the head office for more than six years. 

Moncton—A. B. Ramsay has_ been 
named trust officer of the Moncton 
branch of the Central Trust Company of 
Canada. 


ENGLAND 

London—Guaranty Trust Company of 
New York has announced the appoint- 
ment of Leonard A. Lewinton as assist- 
ant secretary, London office. 

Manchester—Lloyds Bank, Ltd., of Eng- 
land has announced the appointment of 
E. S. Tomlin as manager of the executor 
and trustee dept., in Manchester. He 
was formerly in the executor and trustee 
dept. in Liverpool. 


Trust Institution Briefs 


San Francisco, Cal.—Transamerica Cor- 
poration has announced that plans are un- 
der consideration for extension of banking 
operations into Arizona. At the same time 
it was announced that additional offices will 
be acquired in the State of Washington, and 
that entry into Utah and Wyoming are not 
under consideration until this has been ac- 
complished. 

Baltimore, Md.—The First National Bank 
of Baltimore has been authorized to open 
branches at Sparrows Point and Dundalk. 


Pittsfield, Mass.—Joseph M. Naughton, 
for the past nine years comptroller of the 
Pittsfield Third National Bank and Trust 
Company has resigned to become treasurer 
of the Eaton Paper Corporation. Mr. 


Naughton was founder and first president 
of the Berkshire County Chapter of the 
A. I. B., and is now chairman of the Berk- 
sire County Clearing House Committee on 
Bank Costs. 

Concord, N. H.—The Mechanicks National 
Bank has been granted supplemental trust 
powers. 

Rochester, N. H.—Stockholders of the 
New Public National Bank of Rochester 
have voted to change the name to the First 
National Bank of Rochester. The Rochester 
Trust Company continues in the trust and 
savings business, affiliated with the New 
Public National. 

Jersey City, N. J—Merger of two banks, 
The Trust Company of New Jersey in West 
New York and its Monitor branch, and the 
Park Trust Company of Weehawken with 
the parent bank, The Trust Company of 
New Jersey, has been effected. The affi- 
liate banks, which have been controlled by 
the Trust Company of New Jersey for sev- 
eral years, will be operated as branches. 

Albany, N. Y.—On completion of its con- 
version from a national to a state bank’on 
February 1, the New York State National 
Bank will be known as The State Bank of 
Albany. This is the name under which the 
bank was originally chartered in 1803. No 
capital change is contemplated. 

Albion, N. Y.—Approval has been given 
by the New York State Banking Depart- 
ment to certificate of changes of name of 
Orleans County Trust Company to Marine 
Midland Trust Company of Albion. 

Cortland, N. Y.—The National Bank of 
Cortland, and the Second National Bank & 
Trust Company, were consolidated on De- 
cember 29, under the new name of First 
National Bank of Cortland. 

New York, N. Y.—Organization certificate 
has been approved and the Pan-American 
Trust Company is now operating, combin- 
ing the business of the Harbor State Bank 
and the New York agency of the Banco 
Nacional de Mexico. The bank will special- 
ize in international banking. John B. Glenn 
is president. 

New York, N. Y.—Banco di Napoli Trust 
Company of New York is operating as 
branches, the acquired main office and 
branches of Bank of Sicily Trust Company. 
An agreement was entered into in Decem- 
ber by which the Banco di Napoli Trust ac- 
quired certain assets and the business, and 
assumed the liabilities to depositors and 
certain other obligations, of Bank of Sicily 
Trust Company. 
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New York, N. Y.—John Van Buren Thay- 
er, vice president in the trust department of 
the Central Hanover Bank & Trust Com- 
pany, celebrated his eighty-fifth birthday on 
January 15 by reporting for work. Sixty- 
five years ago the same day he started his 

banking career 
with the old 
Union Trust 
Company at 73 
Broadway, 
when he was 
hired on his 
admission that 
he was rea- 
sonably accur- 
ate at figuring. 
The bank, 
which through 
a series of 
mergers is 
now the Cen- 
tral Hanover 

JOHN VAN BUREN THAYER Bank & Trust 
Company, had a staff of fifteen, and in ad- 
dition to banking and personal trust ser- 
vice, offered corporate trust, transfer and 
coupon paying services. Mr. Thayer soon 
made good his claim and was made head 
of the corporate trust, transfer and cou- 
pon paying department, with a staff of 
four. He has since been associated with 
all divisions of the bank’s work, with the 
exception of the foreign department, and 
has seen the staff grow to more than 2,400 
today; its capital funds from $1,291,000 to 
$87,798,132 and its deposits from $10,571,- 
000 to $879,465,252. Mr. Thayer is still 
convinced that “accuracy in figuring” is an 
important qualification in the banking 
world. 

Warsaw, N. Y.—A merger of four Wy- 
oming County banks with total deposits of 
approximately $4,200,000 has been com- 
pleted. The new organization, the Wyom- 
ing Bank & Trust Company began busi- 
ness on January 2, and was created to sim- 
plify operation under the maze of present 
day banking laws, an executive stated. The 
Wyoming County National Bank and the 
Trust Company of Wyoming County will 
be combined and operate at the latter’s lo- 
cation, and the National Bank of Wyoming 
and the North Java Banking Company will 
be operated as. branches. Walcott J. 
Humphrey, former president of the Nat- 
ional Bank will head the new organization. 

Cleveland, Ohio.—Final decision for re- 
organization of the Union Trust Company 
has been left to major depositors and 


stockholders by Jesse Jones chairman of 
the R.F.C. who has stated that his agency 
would aid in “any sound plan,” and that 
“there seems to be no reason why’ the 
Union should not be reorganized on a 
smaller but perfectly sound basis.” The 
new bank would be capitalized out of 
frozen deposits, but Mr. Jones refused to 
indicate how much the R.F.C. would pro- 
vide for a new bank, and stated that un- 
der the new plan, the depositors would 
not be paid in full. 


Portland, Ore.—The First National Bank 
has been authorized to open branches in the 
cities of Ashland, Coquille, Grants Pass 
and Oregon City. 


Bradford, Pa—The Citizens National 
Bank has been granted full trust powers. 


Pittsburgh, Pa.—The Bank of Aspinwall 
and the Mt. Lebanon Bank have been 
merged with the Commonwealth Trust 
Company of Pittsburgh, and will be oper- 
ated as branch offices. The Commonwealth 
Trust Company has been a large stockhold- 
er in the merged institutions and its offi- 
cers active in their management. This is 
the first instance in which a Pittsburgh 
banking institution has had offices outside 
the city, as made possible by the State 
Banking Act of 1935. 


Dallas, Tex.—The First National Bank 
in Dallas, now composed of eighteen bank- 
ing institutions after many mergers, re- 
cently celebrated its sixty-first anniver- 
sary. The Exchange Bank, chartered on 
October 13, 1875, was the original bank, 
and today the institution is the largest in 
the Southwest, with deposits some months 
reaching as high as $100,000,000. 


Memphis, Tenn.—In one of the largest 
Memphis real estate transactions in recent 
years, the National Bank of Commerce pur- 
chased for $950,000 cash its present quar- 
ters at the southwest corner of Monroe and 
Second streets from its predecessor, the 
Bank of Commerce & Trust Company. 


Richmond, Va.—Under a charter amend- 
ment by the State Corporation Commission, 
the Pollard & Bagby Trust Company sur- 
rendered its banking and trust functions 
and changed its name to Pollard & Bagby 
Investment Company on January 4. They 
will confine their business to investments 
and mortgages. 


Manitowac, Wis.—The Manitowac Trust 
Company has discontinued operation. All 
of its affairs have been turned over to the 
East Wisconsin Trustee Company. 





Fiduciary Association Activities 


Trust Committees of N. Y. Association Indicate Wide 
Scope of Activity 


The prominence which the trust com- 
mittees of the New York State Bankers 
Association have assumed is convincing 
proof that this body is in full cognizance 
of the increasing importance of the cor- 
porate fiduciary. 

The set up of the Association is inter- 
esting in that there is a Council of Ad- 
ministration, the governing body, which 
is comprised of the officers and the chair- 
men of the eight groups, into which the 
Association is divided, selects and ap- 
points the members of all committees. A 
new committee was formed this year, the 
Committee on Activities, whose duty it 
is to act as a supervisor and consider 
and clear all proposals, as well as to co- 
ordinate the activities of other commit- 
tees. The aim is to give continuity to 
the program. 

The various trust committees and the 
members are listed below: 


Committee on Trust Functions 


William H. Stackel, chairman; vice presi- 
dent and trust officer, Security Trust 
Co., Rochester. 

H. C. Beatty, vice president and trust 
officer, Syracuse Trust Co., Syracuse. 

S. G. Easterbrook, trust officer, Manufac- 
turers & Traders Trust Co., Buffalo. 

Mark H. Peet, cashier and trust officer, 
Glens Falls National Bank & Trust Co., 
Glens Falls. 

John W. Remington, trust officer, 
coln-Alliance Bank & Trust Co., 
chester. 

John T. Creighton, vice president, City 
Bank Farmers Trust Co., New York 
City. 

William A. Read, vice president, Central 
Hanover Bank & Trust Co., New York 
City. 

Andrew Wilson, Jr., vice president, Bank 
of the Manhattan Co., New York City. 


Lin- 
Ro- 


Sub-Committees of the Committee on 
Trust Functions 
Legislation 
Andrew Wilson, Jr., chairman; vice presi- 
dent, Bank of the Manhattan Co., New 
York City. 
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James N. Nicely, vice president, Guaran- 
ty Trust Co., New York City. 

T. D. Parkman, vice president, Lawyers 
Trust Co., New York City. 


Mortgage Investments 


S. G. Easterbrook, 
cer, Manufacturers 
Co., Buffalo. 

Nelson E. Lengeman, vice president Union 
Trust Co., Rochester. 

Edwin W. Cooney, of Mitchell, Taylor, 
Capron & Marsh, New York City. 

E. Vincent Curtayne, assistant secretary, 
Brooklyn Trust Co., Brooklyn. 

Roy W. Bell, vice president, First Trust 
& Deposit Co., Syracuse. 


chairman; trust offi- 
& Traders Trust 


Investment Laws and Procedure 


John W. Remington, chairman; trust of- 
ficer, Lincoln-Alliance Bank & Trust 
Co., Rochester. 

William A. Read, vice president, Central 
Hanover Bank & Trust Co., New York 
City. 

Adrian M. Massie, vice president, 
York Trust Co., New York City. 


New 


Common Fund Investments 


John T. Creighton, chairman; vice presi- 
dent City Bank Farmers Trust Co., New 
York City. 

Francis L. Durk, of Cullen & Dykman, 
Brooklyn. 

B. E. Finucane, trustee, 
Co., Rochester. 

H. A. Jones, assistant trust officer, Na- 
tional Commercial Bank & Trust Co., 
Albany. 

G. W. Hamlin, president, Canandaigua 
National Bank & Trust Co., Canan- 
daigua. 


Security Trust 


Fees and Cost 


William A. Read, chairman; vice president, 
Central Hanover Bank & Trust Co., 
New York City. 

Allen N. Stainback, trust officer, County 
Trust Co., White Plains. 

William J. Weig, assistant secretary, 
Guaranty Trust Co., New York City. 
Chester W. Hoyt, comptroller, New York 

State National Bank, Albany. 
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Interest Rates 


A. C. Livingston, chairman; vice presi- 
dent, Marine Trust Co., Buffalo. 

H. C. Beatty, vice president and trust of- 
ficer, Syracuse Trust Co., Syracuse. 
Mark H. Peet, cashier and trust officer, 
Glens Falls National Bank & Trust Co., 

Glens Falls. 


Oregon Reviews Its Uniform 
Principal and Income Act 


The Trust Companies Association of 
Oregon has appointed a special committee 
to thoroughly check over the Uniform 
Principal and Income Act as adopted in 
Oregon in 1931 to make recommendations 
for any amendments deemed advisable 
after nearly six years of experience in 
administering trusts under the provis- 
ions of the act. Oregon paved the way 
in adopting the act and there is not 
known to be any suits or law actions 
brought thereunder up to date. 

The proposed Uniform Trustees Act 
and Uniform Trustees Accounting Act 
are also being studied thoroughly by the 
members of this association to make 
recommendations for changes therein or 
such other action as is deemed proper and 
the recommendations of the association 
will be forwarded to the committee on 
fiduciary legislation of the Trust Division 
of the American Bankers Association. 


Committee Members for Cali- » 


fornia Trust Division 


Howard Whipple, vice president of the 
Bank of America N. T. & S. A., and 
president of the California Bankers As- 
sociation, has announced appointment of 
the following as members of the Trust 
Division of the Association for the ensu- 
ing year: 


Chairman, Mr. Lux; vice chairman, 
Halcott B. Thomas, vice president and 
trust officer, Citizens National Trust & 
Savings Bank, Los Angeles; secretary- 
teasurer, P. M. Harwood, trust officer, 
Bank of America,.San Francisco. Term 
expires 1937, Charles I. Baker, trust offi- 
cer and trust counsel, Title Insurance & 
Trust Co., Los Angeles; Donald W. Hol- 
gate, trust officer, Pacific National Bank, 
San Francisco. Term expires 1938, Wil- 


liam D. Baker, assistant cashier and trust 
officer, Farmers & Merchants National 
Bank, Los Angeles; Harry Geballe, as- 
sistant trust officer, California Pacific 
Title & Trust Co. 


Pittsburgh Regional Conference 
Program 


The first of the series of the Ameri- 
can Bankers Association banking confer- 
ences to be held this year is scheduled 
for Pittsburgh on January 28-29. The 
program which follows indicates that 
due seriousness is attached to these meet- 
ings and it is particularly gratifying to 
those in trust work to see the trust field 
so ably represented both by speakers and 
subjects. 


First Session, Thursday, 9:30 a.m. 


‘“‘Why Banks Should Counsel Together,” 
Tom K. Smith, president, American Bank- 
ers Association; ‘‘Bank Insurance and 
Crime Protection,” Sidney M. Price, 
cashier, First National Bank, Malden, 
Mass.; “The Bankers’ Part in Building an 
Agricultural Community,” E. B. Harshaw, 
vice president, Grove City National Bank, 
Pa.; “Chartering of Banks,” H. 8S. Squire, 
Superintendent of Banks, Columbus, O. 


Second Session, Thursday, 2:15 p.m. 


Theme: Bank Management. “Loan Ad- 
ministration Policy,’’ George V. McLaugh- 
lin, president, Brooklyn Trust Co., N. Y.; 
“Investment Policy,” John J. Rowe, presi- 
dent, Fifth-Third Union Trust Co., Cin- 
cinnati, O.; “Budgetary Control,” Ralph 
E. Bailey, comptroller, National Shawmut 
Bank, Boston, ‘‘Expense Control,” Arthur 
J. Linn, comptroller, Hamilton National 
Bank, Washington, D. C.; “Income from 
Banking Services,” John J. Driscoll, Jr., 
Driscoll, Millet & Co., Philadelphia. 


Third Session, Thursday, 7:30 p.m. 


Theme: Managerial Problems in Pub- 
lic Relations and Education. “How One 
Bank Met its Public Relations Problems,” 
Dunlap C. Clark, president, American Na- 
tional Bank, Kalamazoo, Mich; ‘Banking 
Education and Public Relations,’ Earl V. 
Newton, assistant secretary, Cleveland 
Trust Co., Cleveland; “Banking Talks to 
Schools and Clubs,” Paul B. Detwiler, as- 
sistant cashier, Philadelphia National 
Bank, Philadelphia; “Bank Officers in 
School at Forty,” Walter B. French, ex- 


‘ecutive vice president, Trust Co. of New 
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Jersey, Jersey City; “The Radio in Public 
Relations,” demonstration by Pittsburgh 
Chapter, American Institute of Banking, 
Harry C. Wehrheim, assistant secretary, 
Peoples-Pittsburgh Trust Co.; Fred G. 
Loscamp, Jr., Mellbank Corp. and Charles 
E. Coates, assistant treasurer, Colonial 
Trust Co. 


Fourth Session, Friday, 9:30 a.m. 


“Personal Loan Department in Banks,” 
M. Bernhard, trust officer, Hudson Coun- 
ty National Bank, Jersey City; “The Place 
of FHA Mortgages in Savings Banks and 
Savings Departments,” Frank W. Sutton, 
Jr., president, First National Bank, Toms 
River, N. J.; “Preserving the Association 
Between Banking and Trust Business,” 
Gilbert T. Stephenson, director of re- 
search, Graduate School of Banking. 


Fifth Session, Friday, 2:15 p.m. 


Theme: Association Activities in Bank- 
ing Studies and Research. “Utilization 
of Research by the American Bankers As- 
sociation,” President Smith; “Research on 
Federal Lending Agencies, Postal Savings 
and Bank Chartering,’’ Wood Netherland, 
chairman, Committee on Banking Studies, 
American Bankers Association and vice 
president, Mercantile-Commerce Bank & 
Trust Co.,.St. Louis; ‘‘Research in Costs 
and Methods of Operation,” Ben E. 
Young, vice president, National Bank of 
Detroit, Detroit, Mich., and “Research in 
the Trust Field,” John Remington, vice 
president, Lincoln-Alliance Bank & Trust 
Co, Rochester, N. Y. 

Following the presentation of each des- 
ignated topic there will be general dis- 
cussion under an appointed leader. 





Book Reviews 
(Continued from page 113) 


Municipal Bonds, A Century of Ex- 
perience 


A. M. HILLHOUSE. Prentice Hall. $5.00. 


This volume is a comprehensive study 
of the default record on municipal bonds 
and deals with the causes, amounts, geo- 
graphical distribution and effects of de- 
faults over the past one hundred years. 
Among the conclusions are the following: 
defaults have occurred on every type of 
municipal bond, in all sections of the 
country, and are recurrent phenomena; 
losses to investors have been “relatively 
negligible’; loss of status as a “legal” is 
a very serious consequence of a default; 
permanent remedial measures have been 


the exception rather than the rule; fail- 
ure to maintain a proper ratio between 
fixed debt charges, current operating ex- 
penses and revenues has been a cause of 
defaults; defaults from 1930 to 1936 in- 
curred in states where previously a rapid 
expansion of debt took place; real estate 
speculation and overdevelopment have 
played a role in overborrowing. 


The author suggests that a well con- 
structed program for the future would 
include: setting up a “state local govern- 
ment board” to rehabilitate the finances 
of a defaulting unit and to protect the 
interests of all parties; federal legisla- 
tion to provide “‘necessary coercive power 
over minority bondholders in case the ma- 
jority agree to a_ settlement’; divorce 
municipal credit and real estate specula- 
tion; development of sounder principles 
of debt administration; curtailment of 
short term borrowing; longer tenure of 
office for city’s financial officers; adop- 
tion of effective debt limits, adequate re- 
ports on defaults; and diversified source 


of revenue. 
Reviewed by Jules Backman 


oO 


Taxable Income 


ROSWELL MAGILL, Professor of Law, Columbia 
Law School. Ronald Press, New York. $5.00. 


A recognized authority on income taxa- 
tion, Professor Magill has prepared here a 
remarkable work on a difficult subject. His 
experience in the Treasury Department 
eminently qualifies him to write on this per- 
plexing phase of taxation. The book is one 
of a series on different aspects of the con- 
cept of taxable income, and is devoted to a 
discussion of the legal characteristics of in- 
come as developed through interpretation of 
the tax laws by the courts and the Treasury 
Department. In this analysis, the author 
defines the standards and tests employed by 
the courts. 


One of the features of this work is the 
use of foreign cases on this problem as a 
basis for comparison or contrast with Amer- 
ican law. While the study was not under- 
taken to show how tax returns should be 
made, considerable attention is given to at- 
tempted methods of minimizing taxes and 
how they fared in court. Of special inter- 
est and quality are the chapters on “Benefits 
Through Discharge of Obligations” and 
“The Element of Control”, which deal 
largely with trust problems. The book is a 
truly important contribution to tax learn- 


ing. 
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66 HERE is an altruistic purpose in 

fiduciary advertising that we 
sometime overlook. When we urge in- 
dividuals to make wills and create trusts, 
we are not merely attempting to secure 
new business for our institutions—we 
are helping to conserve the results of 
years of effort and to insure the well be- 
ing of the dependent and helpless. If we 
view our advertising more in the light of 
a great educational opportunity, we will 
benefit ourselves and also render a great 
public service.’’* 

The foregoing thought so admirably 
expresses the underlying principles of 
fiduciary advertising that every trust 
advertising man should frequently read 
it as a constant reminder of a prime ob- 
jective. 

Trust advertising cannot be viewed as 
a short range proposition; it is, and must 
be, looked upon as a long term arrange- 
ment. This business is not one that can 
be hurried—the virtues of a corporate 
fiduciary are not founded on speed—and 
an all too untrusting public cannot be 
rushed into such a serious proposition— 
as we would our “Christmas shopping.” 

It is impossible to measure the value 
of newspaper, magazine or direct-by-mail 
advertising, as a matter of fact, by the 
immediate results obtained. The thou- 
sands who read your copy, and never 
send for your booklet, are formulating 
both their own and public opinion; this 
is assuredly not a wasted effort. Men of 
moderate means more often than not have 
friends of wealth who value their judg- 
ment and opinion. For this reason, if 
for no other, trust advertising of the 
broadcast type is definitely desirable. 

Fortunately it is not necessary to 
pioneer this field, for results obtained 
from newspaper advertising by banks 








*Reprinted from Fiduciary Advertising, a book 
published by the Trust Section of the American 
Bankers Association in 1927. 
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who have relied almost solely on this 
medium, reveal conclusive evidence of its 
great values. Educating your commun- 
ity to the services of a trust department 
is a practice that pays big dividends. 
True, much education is spent on many 
that will never have the means to use the 
facilities of a corporate fiduciary; how- 
ever, the intangible results are of ines- 
timable value. When the average busi- 
ness man of your town can discuss in- 
telligently the primary function of a 
trust department, your advertising will 
then serve a double purpose. Not only 
will it serve to inform the reader, but it 
will also stimulate invaluable word of 
mouth advertising. 

Other trust institutions will naturally 
benefit, in a measure, by your broad- 
casts; nevertheless your consistent plug- 
ging at a set goal will ultimately estab- 
lish yourselves in the minds of the public 
as an executor and trustee, and when 
these duties are thought of it will sug- 
gest your name just as “It’s toasted” 
suggests a name to you. 

The Bank of New York & Trust Com- 
pany, New York City, has used a series 
of advertisements entitled: 


“Memory is Short” 


This campaign has driven home the ef- 
fectiveness of a corporate fiduciary dur- 
ing the past few years. There is nothing 
in their advertisements that suggests an 
action should be taken immediately, but 
a sane logical argument is presented 
bringing out facts, and building confi- 
dence in the institution. The following 
is the text taken from one of the above 
mentioned series. 


“Since June 30, 1932, the Standard 
Statistics average of 45 corporation bonds 
has risen 74%. In the same period the 
average of 419 common stocks has risen 
256%. Business is improving. Corpora- 
tion earnings are up. Dividends are in- 
creasing. Talk of profits is in the air. And 
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many people will again make the mistake 
of believing that they can cope with the 
problem of investing single-handed. 

“Human memory is short. People for- 
get that security prices cannot rise indefin- 
itely. Future business depressions may be 
remote, but they will come again, as they 
always have. The rewards of prosperous 
periods can be kept safe from heavy ulti- 
mate loss only by timely action to protect 
these transient gains through permanent 
measures. 

“The successful administration of invest- 
ments, even under the most favorable cir- 
cumstances, is an organization job requir- 
ing the full time and efforts of many 
trained men. 

“Such an organization will make mis- 
takes, but in the long run will yield far 
better results than the average individual 
can achieve alone. Appreciating the diffi- 
culties of the task, this bank maintains 
an extensive Investment Research organi- 
zation whose continuous studies serve as 
a guide in the investment of all trust 
funds and other funds in our care. 


“For reasons such as the above, this Bank, 
although it has never marketed securities, 
has more than 10% of its personnel en- 
gaged in investment analysis.” 


There are few readers of New York 
City financial advertising that do not 
connect the Bank of New York and Trust 
Company with a large, capable invest- 
ment department. The statement made 
in their last paragraph has been used so 
extensively by them that their name and 
the fact that 10% of their personnel is 
engaged in investment analysis are be- 
coming synonymous. 

In the California Trust Company’s, Los 
Angeles, mailing piece “Reflections” a 
consistent procedure is followed, that is 
the stories appearing are all based on 
actual trust cases handled by them and 
taken from their files. These human in- 
terest stories are acquainting their read- 
ers constantly with the service their trust 
department is now rendering. Present- 
ed in an interesting fiction style these 
little folders are doing much to establish 
the bank as a “human institution.” This 
attitude cannot be accomplished over- 
night and “Reflections”, realizing that, is 
consistently driving away at its objective 
'—not hurrying—not spectacular—but 
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sure. Printed below is a typical story 


portraying the style used by the editors: 


Human Interest 


“A husband and wife who had worked 
side by side for years building up a success- 


- ful retail merchandise business found that 


their real estate investments, running 
around $200,000, were taking too much at- 
tention from the business. 

“So five years ago they placed all of their 
property, except the assets of the business, 
in a management trust. It became our re- 
sponsibility to look after the real estate, 
collect the rents, see that proper leases 
were drawn, and keep their real estate loans 
turning over. Title to the realty was placed 
in the trust, and our clients confined their 
attention to their store. 

“It worked out very satisfactorily for all 
concerned. In many instances we were able 
to enforce collections or to work out com- 
promises which they, as individuals, might 
not have been able to do. Time and again 
we were assured that we were earning our 
fees many times over merely by enabling 
this rather tender-hearted couple to refer 
to us tenants and debtors who in former 
years had caused them much trouble and 
expense. There was far less disposition to 
even attempt to impose upon a corporate 
trustee, and the couple could state with 
perfect truth that the matter was out of 
their hands. 

“A year ago the husband died, suddenly. 
The widow turned as a matter of course 
to us, and she had a minimum of worry 
and expense in the settlement of the gen- 
eral estate. With our cooperation she was 
able to liquidate the business at a very sat- 
isfactory price. Insofar as the real estate 
investments were concerned, there was 
nothing for her to do as the trust has car- 
ried on just as in former years. 

“Perhaps the best evidence of the wid 
ow’s complete satisfaction is the fact that 
she has named us as trustee in a trust cre- 
ated for her twenty-year-old daughter, sup- 
plementing a trust established by the fath- 
er some years ago.” 


“We Knew Them When” 


The above title is of an advertisement 
recently used by the National City Bank 
of New York. Although this bank is not 
a fiduciary institution, this advertisement 
could have been adapted very easily for 
a trust department. 
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THE BRANCH AROUND THE CORNER CAN SERVE YOU AROUND THE WORLD 


As you notice from the accompanying 
cut the bank drew from its files names 


that are familiar to all of us. Not only 
the recent names, such as Will Rogers, 
but also names of other generations are 
used-—a splendid example of continuity. 


It results in a testimonial that these 
prominent people have for years held the 
bank as a reliable, solid and trustworthy 
institution. Confidence throughout the 
years is ably presented here, with inter- 
est and attractiveness. 
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Adjustments to Minimize Taxes 


Plans to minimize taxes’ have been a 
source of great interest to all of sub- 
stantial fortunes for many years, and to 
a much greater extent recently. For- 
ward looking trust departments are es- 
tablishing themselves today as advisors 
on this difficult problem. 

The trust department of the Contin- 
ental Bank and Trust Company, New 
York, has issued a brochure on the sub- 
ject outlining several plans of tax avoid- 
ance, not evasion. 


“Plan I shows how the new tax on undis- 
tributed earnings may affect an individual 
holding a large block of stock in a corpora- 
tion which is bound to increase its dividends 
substantially as a result of the new law. It 
is shown how more than half of the divi- 
dend increase will immediately go out again 
in the form of income taxes. We show how, 
through the creation of a group of trusts 
(whereby he loses a minimum of control 
over the securities trusteed) Mr. A and his 
family are enabled to receive almost the 
whole of the dividend increase without tax 
penalty.” 


Synopsis of Adams Trust Plan 


Hypothetical cases are cited and as in 
the above plan, Mr. Adams, a New York 
State resident, has an estate of $1,250,- 
000 with an income of $68,250. His 


death taxes, both state and federal, 
would be $302,550, or 24% of the estate. 

Mrs. Adams owns $100,000 of securi- 
ties in her own right. The combined in- 
come tax of Mr. and Mrs. Adams for 
both state and federal is $4,614, leaving 
a total family income of $54,652. 

The new corporate surplus tax has 
forced the directors of Mr. Adams’ cor- 
poration to materially increase the divi- 
dends and this increase swells Mr. 
Adams’ income to $105,750, an addition- 
al $37,500. His total family income 
taxes are increased to $39,523, added tax 
liability of $21,925. His income that 
can be expended for family use has in- 
creased by only $15,575. 

It is recommended to Mr. Adams to 
divide $600,000 of his $750,000 interest 
in the corporation into six trusts. Three 
trusts of $100,000 for his three children, 
income to accumulate as long as children 


are minors, and three trusts of $100,000, 
income to be paid his wife. 

After the completion of the above plan 
the family income will be $104,995 with 
total income taxes of $19,043. This in- 
creases the net income accruing to Mr. 
Adams by $15,725. A large part of the 
added tax liability of $21,925 is saved. 
In other words the added $37,500 of ad- 
ditional income comes to Mr. Adams com- 
paratively free. 

To obtain the above gain Mr. Adams 
had to pay a gift tax of $74,100. As an 
investment he receives a dividend of 
$15,725; a return of 21%. At his death 
a “Stock dividend” will be paid; for his 
estate has been reduced to $575,000 and 
his total death taxes will amount to only 
$101,550 as compared to $302,550—a 
saving of $201,000. 


Automatic Offset to Estate Taxes 


Mr. Blake at 45 is worth $400,000, his 
death taxes today would amount to $61,- 
000 for both New York State and Fed- 
eral. It is suggested to him to give 
$150,000 in trusts to his wife and two 
children at a gift tax rate of $6,675, re- 
ducing his taxable estate to $243,325 and 
his estate tax liability to $28,525. Total 
gift and estate taxes $35,200, a saving 
of $20,125. ; 

Additional life insurance is proposed 
to approximate the gift and estate tax of 
$35,200. At 45 years of age, $35,000 in 
insurance wili cost him $1,384.25 annual- 
ly. This plan proposes to show Mr. 
Blake how this insurance can be carried 
without a reduction in his family income. 

Blake’s personal income was $37,000. 
After state and federal income tax of 
$7,475 was paid he was left $29,525 
which he could call his own. If he ac- 
cepts the trust idea mentioned above his 
total family income will be $36,681.24 
with total taxes of $5,664.17; this leaves 
him a net family income of $31,017.07, 
an increase of $1,492.07, more than 
enough to defray the $1,384.25 insur- 
ance premium on his $35,000 policy. 

Five other plans are presented in this 
brochure which could not fail to appeal 
to men of substantial wealth. 





Excerpts From Selected Articles 


The Salvage of Mortgages By Trus- 
tees 


HAROLD C. VAUGHAN, Member of New York 
Bar; Columbia Law Review, Jan. 1937. 


Taking the simplest situation, where the 
trustee forecloses a defaulting mortgage 
and bids in the property on behalf of the 
trust, let us suppose he subsequently makes 
a sale of the property. In the meanwhile, 
of course, there have been taxes and other 
carrying charges to be paid. 

Now let us vary our statement of facts 
and suppose that the trustee has been un- 
able to sell the property, now a trust asset 
by reason of foreclosure, but that he has 
succeeded in renting it or in some way 
rendering it productive. 

A further complication appears when one 
considers participations in mortgages held 
by trust companies and apportioned to the 
various trusts administered by them pur- 
suant to former Section 188(7) of the Bank- 
ing Law. When such mortgages default 
many trust companies have adopted the 
practice of taking over the property on 
foreclosure, organizing a corporation to 
take title to the property, and allocating 
to the individual trusts shares of stock in 
such corporation in proportion to and in 
lieu of the trust’s former part interest in 
the mortgage. If the corporation organized 
for the purpose and controlled by the trust 
company succeeds in making a sale of the 
property and is thereupon dissolved, the 
proceeds of such sale being apportioned 
among the various trusts in proportion to 
their stockholdings, the question then arises 
whether in apportioning the share of each 
trust between principal and income the 
same rules shall apply as in the more simple 
case of foreclosure of a small mortgage 
entirely owned by one trust. 

A familiar situation presenting an anal- 
ogous question of law arises when unpro- 
ductive real property constituting an ori- 
ginal asset of the trust is sold by the 
trustee. In determining whether the pro- 
ceeds of such sales should be treated en- 
tirely as principal or apportioned between 
principal and income the courts have pro- 
fessed to be governed by the intent of the 
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testator. Certain rules have been estab- 
lished by which such alleged intent is as- 
certained. Where the will imposes on the 
trustee an imperative power of sale, appor- 
tionment will be directed. Similarly under 
such circumstances, carrying charges will 
be charged to principal. The fact that the 
property was unproductive in_ testator’s 
lifetime is also persuasive in favor of the 
life tenant. Otherwise the entire sales price 
is principal and carrying charges must be 
paid out of general income of the trust. 
Because of the element of the testator’s 
intent, the cases cited have not been re- 
garded as controlling authorities in the 
matter of realty coming into the trust by 
mortgage foreclosure. In the. latter type 
of case that feature has been disregarded. 

Among the cases cited, Furniss v. Cruik- 
shank, is important, however for the rea- 
son that it laid down a rule of apportion- 
ment. That case involved the disposition 
of the proceeds of sale’ of unproductive 
realty originally a part of testator’s estate 
and already unproductive at the time of 
his death. The Court of Appeals held that 
taxes and carrying charges should be paid 
out of the principal of the trust. The sale 
resulted in a profit. As to apportionment, 
the court held that a sum should be ascer- 
tained which, if invested at 4%, (the pre- 
vailing rate of trust investments at the 
time), one year after the erection of the 
trust would at the time of sale have equal- 
led the sales price. This sum was to be 
considered principal and the balance of the 
sales price income. Each piece of unproduc- 
tive realty was to be treated separately. 
This principle was later approved by the 
Court of Appeals in a case involving salv- 
age of a mortgage. 

The subject of the salvage of mortgages 
by trustees began for the first time to 
receive detailed and serious consideration 
from the courts of New York in the year 
1936. The first case was Matter of Chapal, 
where the trustees had foreclosed certain 
defaulting mortgages and had bought in 
the properties. They wished to effect a sale 
of them, but had not succeeded in doing 
so. They applied to the Surrogate’s Court 
for instructions. In some instances, the 
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trustees had succeeded in renting the prop- 
erty and making it income-producing. Sur- 
rogate Howell ruled that: separate ac- 
counts were to be set up as to each piece 
of property; where the income from any 
piece of property was insufficient to pay 
taxes, costs of foreclosure and carrying 
charges, they were to be paid, not from 
general income of the trust, but from prin- 
cipal; if there was a surplus of income 
from any of the properties, it was to be 
used to repay principal for sums borrowed 
for arrears of taxes, foreclosure, or other 
expenses; if after so doing there was still 
a surplus, it was in the discretion of the 
trustees either to distribute it to the life 
tenant as income or to reserve it for future 
contingencies; in the event of sale of the 
property, the proceeds were first to be used 
to repay principal for sums borrowed there- 
from for foreclosure, taxes and carrying 
charges, and the balance was to be appor- 
tioned between principal and-income on the 
basis of the proportion of the value of the 
original mortgage to the interest in default 
at the time of foreclosure plus interest on 
the whole investment, to the date of sale. 


In Matter of Pelcyger the trustees held 
a number of defaulting mortgages. In 
some instances they received H.O.L.C. bonds 
in place of the mortgages, which were sub- 
sequently sold. In others the property was 
acquired on foreclosure and subsequently 
sold. In others the property during re- 
tention was rented and hence rendered 
income-producing. Following the rules of 
Matter of Chapal, Surrogate Wingate ruled 
that: Each piece of property should be 
kept in a separate account; expenses of 
foreclosure, taxes and carrying charges 
should be paid out of the income from the 
property if sufficient, otherwise charged to 
principal in the first instance and then 
reimbursed out of the proceeds of sale if 
such occurred; the balance of the proceeds 
of sale should be apportioned between prin- 
cipal, and income; the life tenant should 
receive interest to the date of sale at the 
rate of interest specified in the mortgage. 
He also held that: the life tenant was en- 
titled to interest at 4% (the prevailing rate 
for trust investments), on sums of princi- 
pal advanced for expenses of foreclosure, 
taxes and carrying charges. Thus for the 
purpose of apportionment, after repaying 
advances of principal, the basis was the 
value of the original investment on the 
one hand, and on the other interest on the 
value of the mortgage to the date of sale 
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plus 4% interest on sums advanced out of 
principal. 

In a later decision, Matter of McKeogh, 
Surrogate Wingate held that where no 
funds could be obtained from the trust 
principal to pay expenses entailed in the 
taking over of property by the trustees on 
foreclosure of a mortgage owned by the 
trust, such funds were to be obtained by 
borrowing from outside sources rather than 
by applying any of the income from other 
investments of the trust for that purpose. 
The Surrogate said that to do the latter 
would be contrary to the testator’s wish to 
provide income for the life beneficiary. 


Surrogate Foley in Matter of Otis, also 
purporting to follow the rules of Matter 
of Chapal, ruled the same way as Surro- 
gate Wingate in _Matter of Pelcyger 
on all points but one: the question 
of the rate of interest to which the life 
tenant was entitled from the date of fore- 
closure to the date of sale. He held that 
the life tenant was entitled to the rate 
specified in the mortgage only to the date 
of foreclosure, and that thereafter until 
the date of sale he was entitled only to the 
prevailing rate of trust investments, which 
he fixed at 4%. Surrogate Foley also had 
occasion to go a step further than Surro- 
gate Wingate in the Pelcyger case and de- 
cide what should be done with income from 
properties still held by the trustee, where 
there was a surplus after paying current 
carrying charges and taxes, arrears of 
taxes, expenses of foreclosure, and reim- 
bursing advances of principal. He ruled 
that such surplus should not be distributed 
to the life tenant as income but should he 
held in reserve until sale of the property as 
security for any deficiency of principal 
which might occur in such sale. 


This view appears thoroughly unsound. 
If this is correct, why should not a trustee 
be required to hold all bond interest or 
dividends from shares of stock until the 


bond or the shares are sold? There is al- 
ways the possibility that they may decline 
in value in the future and the remainder- 
men lose thereby, and the probability of 
loss is just as great as to bonds or stock 
constituting assets of the trust as in the 
case of realty taken over on foreclosure of 
a mortgage belonging to the trust. The 
attitude of the Court of Appeals is more 
reasonable, but there also it would appear 
fairer not to make it a matter of discre- 
tion. There appears to be no valid reason 
why such current income above carrying 
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charges, from realty so acquired, should 
not be treated as belonging to the life ten- 
ant as a matter of right just as much as 
any other income of the trust, once ad- 
vances of principal have been repaid. 

It may be desirable now to summarize the 
extent to which the problems enumerated 
at the beginning of this paper have been 
decided. 

1. Foreclosure expenses, taxes and car- 
rying charges are to be charged currently 
to principal. 

2. Principal must be fully reimbursed 
for all advances for foreclosure expenses, 
taxes, and carrying charges. 

3. The proceeds of-sale of property taken 
over on foreclosure are to be apportioned 
between principal and income. 

4. In effecting apportionment, the life 
tenant is to be compensated for loss of in- 
come up to the date of ultimate sale. 

5. The life tenant is entitled to the mort- 
gage rate of interest to the date of fore- 
closure and to the prevailing rate of in- 
terest for trust investments from the date 
of foreclosure to the date of ultimate sale. 

6. Where the trustee has succeeded in 
making the property acquired on foreclosure 
income-bearing while it is being held as an 
asset of the trust, such income is to be used 
in the first instance to pay current taxes 
and carrying charges and reimburse prin- 
cipal for advances made to cover fore- 
closure expenses, arrears of taxes and other 
carrying charges. If after making such 
payments there is still a balance. of net 
income, it is within the discretion of the 
trustee either to distribute it to the lfe 
tenant as income or hold it in reserve as 
security for possible future depreciation or 
expenses in connection with the property. 

The problem of the mortgage participa- 
tion in relation to salvage remains un- 
solved. None of the cases on salvage de- 
cided by the courts up to the date of writing 
have involved mortgage participation. Is 
it feasible to apply the same rules to them 
as to whole mortgages? 

The rules enunciated by the courts in the 
cases discussed above are of equally easy 
application to this more complicated situ- 
ation as to the simple one of a single mort- 
gage held by a trust. It would be the duty 
of the trust company, in the exercise of its 
control over the corporations, to cause any 
income obtained from the operation of the 
property to be used to defray current car- 
rying charges and taxes and to repay ad- 
vances made for expenses of foreclosure, 
arrears of taxes and other charges, in- 
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cluding the expenses of organizing the 
corporation. These advances might have 
been obtained by borrowing from outside 
sources, or they might have come propor- 
tionately from the principal of each trust 
formerly holding a participation im the 
mortgage. In any event, repayment by the 
corporation would be as simple as repay- 
ment by the trustee of a single trust holding 
a plot of land acquired by foreclosure of 
a mortgage wholly owned by it. Just as in 
the simple case, if there was a surplus of 
net income, the trust company could either 
cause the corporation to pay it out as 
dividends on its stock or hold it in reserve 
for future contingencies. If paid out as 
dividends, the trust company as trustee of 
each individual trust could in each case 
repay principal of that trust for advances, 
and having done so, either pay the balance 
to the life tenant or hold it in reserve for 
future expenses or losses. 


The application of the rules of the fore- 
going cases is just as feasible in this com- 
plicated corporate set-up where a sale of 
the property is made. The purchase price 
is paid to the corporation. The corporatioa 
dhen repays all sums borrowed or ad- 
vanced from other sources for foreclosure 
expenses, taxes and carrying charges. Then, 
either with or without dissolving, the cor- 
poration will pay out the balance of the 
purchase price ratably to its stockholders. 
For the most part, if not entirely, the 
stockholders are the trust company and 
other individuals as trustees of the various 
trusts. The proportionate share in the sales 
price received by each trust will then be 
used to repay advances of principal out of 
that trust and the balance apportioned be- 
tween principal and income in accordance 
with the rules laid down in the foregoing 
cases. 

When the occasion arrives to adjudicate 
upon the salvage of a large mortgage in 
which participating interests have bten 
allocated to a number of trusts, and in 
which the salvage operation has been un- 
dertaken in the customary manner of form- 
ing a corporation to hold property acquired 
on foreclosure, it is to be hoped that the 
courts will apply the same principles as 
obtain in the acquisition of the property 
by the trust itself on foreclosure of a small 
mortgage owned entirely by the trust. If 
the courts become confused by the presence 
of a corporation as did the Court of Ap- 
peals in Matter of Jackson, they will still 
further complicate a problem already suf- 
ficiently complicated. There is, however, 
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in Matter of Pelcyger, and Matter of Otis, 
grounds for the hope that such will not 
be the case. In both cases the trustees had 
in several instances received H.O.L.C. bonds 
on default in the mortgage instead of tak- 
ing over the property on foreclosure. These 
bonds were subsequently sold, and the 
Surrogates of New York County and Kings 
County directed apportionment of the pro- 
ceeds of sale in the same manner in which 
in other instances the proceeds of the sale 
of the land itself had been apportioned. No 
confusion of thought was caused the Sur- 
rogates by the presence of H.O.L.C. bonds 
instead of realty, and there is no more 
reason why confusion should be caused by 
the presence of stock in a corporation or- 
ganized to hold the realty instead of the 
realty itself. The corporation is a mere 
device of convenience to facilitate manage- 
ment of the property and its ultimate sale, 
and should be so regarded. 


———9———————— 


Apportionment Between Life Ten- 
ant and Remaindermen of Stock 
Issued in Reorganization 


Note, Yale Law Journal, Jan. 1937. 


The corpus of a trust, created in 1913 to 


pay the income to L and the principal on his - 


death to R, consisted in part of 200 shares 
of the Diamond Match Company of Illinois, 
each share having an intact, or book value 
of $90.67, the aggregate book value of the 
stock in the corpus being $18,134. In 1930, 
when the book value of the same shares had 
increased to $180.22 each, the Illinois com- 
pany sold all its assets to the newly organ- 
ized Diamond Match Company of Maryland, 
receiving in exchange all of the stock of the 
Maryland company. Thereupon, the Illinois 
company sold all the Maryland stock to the 
Diamond Match company of Delaware, a 
newly organized holding company, and re- 
ceived in exchange all the stock of the Dela- 
ware company, which it then distributed to 
its stockholders. Finally the Illinois com- 
pany was dissolved and its stock cancelled. 
The trust estate in exchange for its 200 
shares in the [Illinois company, received 
1,000 preferred and 800 common shares in 
the new Delaware holding company, having 
a book value of $25 and $13.81 respectively, 
or an aggregate book value of $36,048. The 
trustee held the new stock until the death 
of L in 1934 when, on an adjudication of the 
trust estate, the question of an apportion- 
ment between L and R arose. The court 
decreed that the remaindermen should be 
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awarded as corpus that proportion of the 
new stock which the intact value of the II- 
linois stock at the creation of the trust 
($18,134) bears to the book value of the 
holding company stock received by the trus- 
tee in 1930 ($36,048), or 50.31% of the new 
stock. The balance was held to represent 
an accumulation of trust income to which L, 
the life tenant, was entitled. [In re Daily’s 
Estate, 


1936).] 


It is well settled that a life tenant can- 
not claim any part of a simple increase in 
the value of the corpus, which belongs con- 
ceptually to the remainderman as capital. 
Before apportionment of a gain between the 
life tenant and the remaindermen will be de- 
creed, there must be some action either by 
the corporation in the form of a cash, stock, 
or liquidating dividend, or by the trustee in 
the form of a sale of the trust assets— 
some transition which will justify the 
court’s attempt to separate the gain into in- 
come and capital. Since the new holding 
company stock received by the trustee in 
the principal case was not, strictly speak- 
ing, a dividend at all but rather a substi- 
tution in the trust corpus, the court was re- 
quired to determine, as a preliminary ques- 
tion, whether the reorganization of the Illi- 
nois company constituted a liquidation of 
the original company and a purchase of 
stock in a different corporation with the pro- 
ceeds or was merely a nominal change in 
the form of the original investment. Al- 
though the proportional share of each stock- 
holder in the original physical assets of the 
Illinois company was left undisturbed by the 
reorganization, there was a_ substantial 
change in the relationship of the stockhold- 
ers to those assets. The Pennsylvania court 
held that the “creation of a new corpora- 
tion acting under the laws of a different 
forum and with new rights and new inter- 
ests”, coupled with the interposition of a 
holding company, worked “a complete 
change and separation in the corporate 
shares.” Although the court was forced to 
distinguish on tenuous grounds a recent case 
holding that a merger of several companies 
did not effect a change in the nature of the 
trust investment in stock of one of the con- 
stituent companies, the decision in the prin- 
cipal case seems inescapable. The physical 
assets of the Illinois corporation are now 
held by a Maryland corporation with con- 
trol vested in a Delaware holding company. 
The beneficial owners have been removed 
one step from the corporate property and 
have lost direct control. Their equities may 
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be seriously impaired by the imposition of 
prior liens on the operating corporation’s 
earnings; and the entire assets of that com- 
pany may even be sold or mortgaged with- 
out their consent. 

Since it viewed the reorganization as a 
liquidation of the trust corpus, the court 
was required to divide the stock received as 
a liquidating dividend between life tenant 
and remainderman. With respect to the 
distribution of ordinary dividends between 
life tenant and remainderman, American 
courts have generally followed one of two 
well defined rules. The Pennsylvania rule, 
in an effort to carry out what it considers 
to be more nearly the testator’s intent and 
to achieve an equitable result, apportions 
such dividends, whether declared in cash or 
in stock, so that the intact value of the cor- 
pus calculated as of the time of the crea- 
tion of the trust is preserved. The Massa- 
chusetts rule arbitrarily awards all cash 
dividends to the life tenant and all stock 
dividends to the corpus. These differences 
are carried over into the field of liquidating 
dividends, or distribution of assets upon dis- 
solution of the corporation. Courts adher- 
ing to the Pennsylvania rule look into the 
corporate records to apportion to the life 
tenant that portion of the liquidation pay- 
ment which is traceable to accumulated net 
earnings, preserving for the remainderman 
the value of the original corpus intact. But 
in Massachusetts rule jurisdictions divi- 
dends in liquidation are considered capital 
and are awarded to the corpus. By treat- 
ing retained earnings as capital, the Massa- 
chusetts rule has the virtue of being easy 
to administer, and makes the life tenant’s 
income entirely conditional on the dividend 
policy of the corporation whose stocks are 
held in the corpus. 


Although under the Pennsylvania rule an 
apportionment is clearly required where, as 
in the principal case, a reorganization is 
held to constitute a sale of the trust prop- 
erty, the prudence of such action may be 
questioned. The extreme difficulty of an- 
alyzing the past history of the corporation’s 
transactions, coupled with the trustee’s in- 
terest in avoiding personal liability for a 
mistaken calculation requires, in each doubt- 
ful case, resort to the courts for judicial in- 
terpretation, with attendant delay and ex- 
pense to the trust administration. Further, 
it would seem that factors other than an 
identification of undistributed earnings 
should be considered to obtain an equitable 
apportionment, It may be that the stock in 
the corpus is sufficient to give the trust es- 
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tate a controlling voice in the corporate 
management and where this is so, an ap- 
portionment of a stock dividend might well 
operate to divest the estate of such control. 
Furthermore, since in the ordinary course of 
events the life tenant has been receiving 
the customary proportion of the corporate 
earnings for the duration of the trust 
through the medium of periodical dividends, 
it seems highly fictitious to assume that the 
testator intended that all earnings during 
the life of the life tenant accrue to him, in- 
cluding undistributed profits which become 
available for distribution only on the dis- 
solution of the corporation, and then can be 
identified only after a difficult analysis of 
the corporation’s books. It seems just as 
reasonable to contend, on the issue of the 
settlor’s intention, that the structure of the 
trust contemplates a division of the rewards 
of stockholding between the life tenant, who 
is to receive the income ordinarily paid over 
to the stockholder as dividends, and the re- 
mainderman, who takes the entire equity of 
the stock, including surplus accumulated out 
of undistributed profits. 


a 


What Can We Afford For New Busi- 
ness? 


HARVE H. PAGE, Second Vice President, The 
Northern Trust Company, Chicago. Financial 
Advertisers Association Bulletin, Jan. 1937. 


Trust Department Divisions that have 
come under the scrutiny of the Comptroller 
of their respective trust institutions have 
discovered the need of justifying their 
economic existence. The Comptroller sees 
more than just the salary expense of the 
Division. In his eyes the trust new business 
people occupy space for which they should 
pay rent and the expense of maintenance. 
The Division should carry all of the Trust 
Department’s advertising appropriation and 
bear its proportionate share of the indirect 
expenses such as stenographic, telephone, 
legal, etc., as well as the cost of senior of- 
ficers’ time given to new business endeavor. 
With this formidable array of charges to 
meet, it behooves Trust New Business men 
to obtain as accurate a yard stick as pos- 
sible for determining the value of the pro- 
duction of their unit if they are to be per- 
mitted to continue to function. This means 
that some reasonable method of evaluation 
must be devised, not only for various class- 
es and sizes of accounts, but also for the 
total volume; for it may be that in dollar 
value the annual new business production 
shows an adequate figure, though only a 
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portion of the individual accounts could pos- 
sibly be administered at a profit. 

To determine, therefore, what a Trust De- 
partment can afford to expend to secure its 
new business, we must estimate the profit 
that will accrue to the company after the 
expenses of its administration of the ac- 
counts have been deducted from the gross 
fees. The problem is complicated by the 
fact that the greater part of the new busi- 
ness production is comprised of future busi- 
ness, upon which the fees may be postponed 
for many years, and, that in the case of 
both present and future business the value 
to the company is the aggregate of all the 
fees to be collected over the life of the ac- 
count. We must, therefore, reduce the 
value of all fees to a figure representing 
their present worth. 

The value of any piece of new business, 
either present or future, is the present 
worth of the future net profits. To obtain 
such a figure involves several calculations; 
one must first determine the present value 
of the future gross fees. The method used 
in this computation need not be covered 
here, since it has been amply demonstrated 
in Seminar discussions on the Evaluation of 
Trust Business in previous F, A. A. Con- 
ventions. 

The next step is based upon the results 
of the current development in the analysis 
of the costs of doing business. Before pur- 
suing the application of this step to the 
figure representing the present worth of 
future gross fees, let us briefly review some 
of the considerations involved in the decis- 
ion to accept a given account. 

Any trust regardless of size costs the 
trust company a definite,minimum amount 
just to give it “house room.” There is a 
certain figure of expense in every institu- 
tion that is incurred in simply setting up 
a new account on the books and in placing 
the securities, properly recorded, in the 
vaults. Thereafter follows the expense of 
management and administration of the ac- 
count, which varies in proportion to the 
character and condition of the property 
held, as well as its diversification. 


So far as fee schedules go, the trust com- 
pany makes the same charge for a trust of 
$100,000 comprised of ten items of property 
as it does for one of equal size made up of 
twenty items. Obviously, the operating 
expense in the latter instance is twice the 
cost of administering the account contain- 
ing only ten items, or nearly so in every 
function performed in connection with its 
management. The same discrepancy be- 
tween fees collected and operating expense 
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occurs in trusts of equal size when one trust 
is made up of sound securities while an- 
other is burdened with distressed assets and 
again when one trust contains a preponder- 
ance of mortgage notes or real estate as 
against one that has only listed securities 
in its portfolio. 

It becomes evident then that a net profit 
is a highly variable eventuality, subject to 
being vitiated entirely unless each piece of 
business is carefully analyzed prior to its 
acceptance. It is true that we are all called 
upon to accept certain business from time 
to time which we know at the outset will 
result in less than a necessary profit, or 
even a loss. But it is one thing to accept an 
undesirable account with one’s eyes open 
and the realization that policy is more im- 
portant in some cases than immediate profit, 
and entirely another to continue taking 
in unprofitable business through lack of 
facilities for making an intelligent estimate 
of its future earning power. 

It is necessary, therefore, to ascertain in 
advance whether a given account offers the 
possibility of earning a desired net profit 
upon the basis of the fees to be charged. 
To find one what you can pay for business 
you must know what you can net. If you 
know what you can net on the average from 
one year’s gross fees in a given account, 
you may reasonably estimate that the same 
percentage of net to gross may be applied 
to the present value of the gross fees esti- 
mated for the life of the account in deter- 
mining the present worth of the future net 
profits. 

From experience in the cost analysis of 
all classes of trust business, it has been 
determined that the amount of net profit, on 
the average, to be derived from fees of dif- 
ferent amounts in different classes of ac- 
counts conforms to a general upward trend 
in proportion to the increase in the size of 
the gross fee. It is believed in our institu- 
tion that a T/W or T/A that does not pro- 
duce a gross annual fee of at least $150 will 
not afford a sufficient ratio of net to gross 
to permit the payment of any amount to 
secure the business. Above this figure the 
average percentages of net to gross grad- 
ually rise with the increase in the gross fee 
until a point is reached where the ratio is 
great enough to allow the profit that is 
necessary to a corporate trustee to justify 
its time and expense in performing services. 
Theoretically a trust company should not 
expend any funds to secure business in 
which the percentage of expected net to 
gross does not attain or exceed the figure 
of necessary profit. However, since much 
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of the business secured is future business, 
and since it is necessary to establish a maxi- 
mum figure to be paid for obtaining any 
piece of future business regardless of size, 
common sense dictates that it is practical 
to pay for business which will more than 
cover costs though earning less than the de- 
sired profit. 


Granted that a trust company’s expe- 
rience in the past in connection with its 
operating expense and profit is indicative 
of the future, it is reasonable to presume 
that we may apply our percentages in de- 
termining what proportion of the present 
value of future fees will prove to be net 
profit in any given case. A tabulation set- 
ting forth the progression of the percen- 
tage of net to gross in proportion to the in- 
crease in the gross fee permits the applica- 
tion of these percentages to the computa- 
tions of the present worth of future gross 
fees. The figure representing the present 
worth of the future gross fees has already 
been adjusted for shrinkage due to lapsa- 
tion, withdrawal, and changes in the terms 
of the instrument by the evaluation tables. 


We have now reached the point where we 
can determine the figure representing the 
present worth of the expected future net 
profit. What proportion of this amount 
may be expended to secure business? This 
final step is purely arbitrary, but has been 
suggested as reasonable when tested with 
previous expenditures made to obtain new 
business. The schedule is as follows: 


10% of the present value of expected 
future net on all future business, 

15% of the present value of future net 
on all present business. 

A reasonable figure as a maximum on 
any one piece of future business. (An 
executorship and a trust under the same 
will to be regarded as a single piece of 
business. ) 

No. maximum on present business. 

Now then, let us give an example in the 
application of the method suggested. Let 
us assume a will covering an estate of 
$300,000 under which the Trust Company is 
named Executor and Trustee. The Testa- 
tor is 60 years of age. His wife, for whom 
a life estate is provided, is 55, and two 
children who receive the remainder interest 
outright at age 30 are now 20 and 25 years 
of age respectively. If, according to the 
schedule of the local Corporate Fiduciaries 
Association, the Executor’s fee would be 
$6,000, this amount reduced to its present 
value will be $2,883. If the testamentary 
trust is estimated to produce an annual fee 
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of $725, a present value for the estimated 
duration of the trust would be $2,475, These 
figures represent the present worth of the 
future gross fees. Next we apply the ex- 
perience table of the trust company to de- 
termine the percentage of net to gross. Let 
us assume that their table indicates that 
as Executor they earn on the average 45% 
on a fee of $6,000, the present value of the 
expected net profit becomes approximately 
$1,297. The factor indicated by the table 
covering their experience as Trustee is 40, 
or 45% of net to gross on an annual fee of 
$725, giving a present value of the expect- 
ed net fee of $990. Incidentally, the fac- 
tors indicated by the table approximate the 
figure that affords a “desired profit” and 
under normal circumstances the account is 
attractive. 


It remains to determine how much of the 
present worth of the future net fees may be 
expended to secure the business. If the 
Trust Company agrees with the suggested 
figures they can afford to pay out 10% of 
the present value of each of the expected 
future net fees, or $129.70 for the Executor 
appointment and $99 for the trust, or a total 
ot $228.70 for the will. This may appear 
to be a substantial figure, but actually it is 
less than one year’s net fee on the trust. 


In conclusion, the justification of contin- 
uing the new business activity of any insti- 
tution may be determined from the proce- 
dure suggested. If at the end of a year the 
present value of expected future net profit 
from all business solicited during the year 
exceeds the total new business costs of the 
Trust Department, including indirect ex- 
penses, advertising, and an allowance for 
the time of senior officers devoted to new 
business endeavor incurred during the year 
by so much as twice, it seems to us that a 
convincing argument predicated upon rea- 
sonable deductions exists for the considera- 
tion of the Comptroller. Any trust institu- 
tion that will evaluate its new business pro- 
duction in terms of the present worth of its 
gross fees and will analyze its operating ex- 
penses in order to be able to determine the 
average net profit which may be expected to 
accrue from fees in different classes of bus- 
iness may make possible: 


(1) A comparison between the total 
present value of future expected profit and 
the expenditures made to obtain new busi- 
ness during a given period and, 

(2) <A reasonable basis for drawing up 
a theoretically sound system for determin- 
ing the amount that may be expended to 
secure business of any given class or size. 
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safeguard 
for 
Trust Funds 


Control of credit policies is 
now largely centered in 
Washington. Decisions made 
at the Capital affect invest- 
ment of all kinds, and espe- 
cially long-term investment 
of trust funds. 

The SPHERE, devoted to the 
permanence of private own- 
ership, as a positive good, is 
always alert in diagnosing 
developments and in antici- 
pating and analyzing major 
financial policy. It performs 
a unique service in interpret- 
ing Washington to Business 
and Buisness to Washington. 
The SPHERE has a signif- 
icantly large coverage of in- 
vestment groups, including 
banks, insurance companies, 
investment management and 
investment counsel. Every 
institution which has the 
responsibility for handlng 
funds should have the bene- 
fit, monthly, of SPHERE 
advices and comment. 

The SPHERE is edited under 
the supervision of the 
Whaley-Eaton staff, which is 
an assurance of its high 
quality. 

The subscription fee is three 
dollars the year. Write for 
sample copy. 


SPHERE 


Monthly from Washington 
Founded 1930 


MUNSEY BUILDING 
WASHINGTON, D. C. 


Other Articles and Comments on 
Legal Questions Read and Recom- 
mended by our staff. 


Articles 


Income Tax Evasion and Avoidance: The Deflection 
of Income—Part 2—‘“Virginia Law Review,” Jan- 
uary, 1937. By Lucius A. Buck, Special Assistant 
to the Attorney General of the United States. 

Probate—“‘Wisconsin Law Review,’’ December, 1936. 
By William D. Thompson, Member of Wisconsin 
Bar. 


Comments 


Avoidance of Income Tax through Purchase—‘‘Har- 
vard Law Review,” January, 1937. 

Bills and Notes: Restrictive Indorsements: Trustee 
as Holder in Due Course—‘“‘California Law Re- 
view,”” January, 1937. 

Conflict of Laws—Law Governing Essential Validity 
of Inter Vivos Trusts—‘‘Columbia Law Review,”’ 
January, 1937. 

Decedents’ Estates: Exemptions: Meaning of ‘‘a fam- 
ily’’ under section 200 of the Surrogates’ Court 
Act—“‘Cornell Law Quarterly,’’ December, 1936. 

Descent and Distribution—Decedent Estate Law— 
Nature of Wife’s Right in Husband’s Property 
Prior to His Death—‘‘New York University Law 
Quarterly Review,’’ November, 1936. 

Taxation—Constitutionality on Tax on Income from 
Foreign Realty—Situs of Mortgage Interest for 
Taxation Purposes—‘Fordham Law _ Review,” 
January, 1937. 

Taxation—Federal Estate Tax—Reimbursement of 
Residuary Legatees by Beneficiaries of Inter 
Vivos Revocable Trust—‘‘University of Pennsyl- 
vania Law Review,” January, 1937. 

Trust Indentures—Liability of Trustee for Breach of 
Duty—Exculpatory Clauses—‘‘Columbia Law Re- 
view,”” January, 1937. 

Trusts for Support—Discretion of Trustee—Right of 
Beneficiary’s Wife to Alimony—‘“‘Tulane Law Re- 
view,’’ December, 1936. 

Trusts—Grounds for Removal of Trustee—Hostility 
Between Trustee and Cestui—‘‘Wisconsin Law 
Review,’”’ December, 1936. 

Trusts—Investment of Trust Funds—Compensation of 
Trustee—“‘Wisconsin Law Review,’ December, 
1936. 

Trusts—Judicial Supervision of the Administration of 
Trusts—(Statutory Bases)—‘‘Michigan Law Re- 
view,” January, 1937. 

Trusts—Revocation—Persons Beneficially Interested— 
Effect of Limitation to Appointees of the Settlor 
by Will or, in Default Thereof, to His Dis- 
tributees—“‘Brooklyn Law Review,’’ December, 
1936. 

Trusts—Spendthrift Trusts—Right to Reach for Ali- 
mony and Support—‘‘Minnesota Law Review,”’ 
December, 1936. 

Trusts—Spendthrift Trusts—Validity of Restraints 
Upon the Involuntary Alienation of Beneficiary’s 
Right To Receive the Principal of a Trust in 
Minnesota—‘‘Minnesota Law Review,’’ December, 
1936. 

Wills—Adopted Children—Rights under Anti-Lapse 
Statute—‘‘New York University Law Quarterly 
Review,”’ November, 1936. 

Wills—Libel—Deletion of Defamatory Matter in Will 
—‘“Fordham Law Review,” January, 1937. 

Wills—Probate—Validity of Executors’ Stipulation 
to Arbritrate Mental Capacity of Testator—‘‘Har- 
vard Law Review,” January, 1937. 





Wills of the Month 


Charles “Chic” Sale 
Character Actor 


Charles Sale, known to the public as 
“Chic”, previous to his death named The 
Beverly Hills National Bank and Trust 
Company, California, executor of his will. 
The will provides that all of his estate 
should be given to his wife should she be 
living, and it further provided if she 
were not living a trust should be set up 
for his four children. 

Mr. Sale was one of America’s best 
loved character actors performing on the 
radio, vaudeville stage and in motion pic- 
tures. His old man parts sparkled with 
his own originality. The most outstand- 
ing of all Mr. Sale’s work was the 
“Specialist” a small brochure he wrote 
in 1930. This book, on a subject that 
had never before emerged in popular lit- 
erature, made a sensational hit the coun- 
try over. A million copies were sold. The 
“Specialist” as much as anything else 
made Mr. Sale a national figure. 


Varnum L., Collins 
Educator and Historian 


Professor Varnum L. Collins was 
called to the faculty of Princeton Uni- 
versity by Woodrow Wilson, a place he 
held until his retirement from active 
work last fall. He became acting secre- 
tary of the school in 1917 and secretary 
in 1920. 

When ill health forced Professor Col- 
lins to retire from active work, he was 
appointed historiographer. He had writ- 
ten many works, among them a bi- 
ography of John Witherspoon and a His- 
tory of Princeton. 

Harold Willis Dodds, president of the 
university, said in commenting on Pro- 
fessor Collins’ death: “To the recording 
of its history, he brought thoroughness, 
judgment and a facile pen. His acquain- 
tance with members of the university 
and with its alumni was probably larger 


than that of any other member of his 
generation and he endeared himself to 
all with whom he came in contact.” 

The Princeton Bank & Trust Company, 
Princeton, New Jersey, was appointed 
administrator of Professor Collins’ es- 
tate. 


John F. Whelan 
Chain Stores Founder 


John F. Whelan, founder and former 
vice president of the United Cigar Stores, 
started his career as a retail tobacconist 
in Syracuse, N. Y. In 1901, he and his 
two brothers moved to New York City 
and founded the chain of cigar stores. 
Although Mr. Whelan was never a manu- 
facturer of cigars he was an outstanding 
authority on blends and production. The 
introduction of Manila cigars to the 
American public was largely due to his 
efforts. Although he retired as vice 
president of his company a few years ago 
he remained active on the board of di- 
rectors. 

In Mr. Whelan’s will the Bankers Trust 
Company of New York City was named 
executor. 


George A. Laughlin 
Industrialist & Publisher 


George A. Laughlin, ex-legislator, in- 
dustrialist and publisher, named the 
Wheeling Dollar Savings & Trust Com- 
pany, Wheeling, West Virginia, executor 
and trustee of his estate. 

He was elected to the West Virginia 
House of Delegates in 1900 and on his re- 
turn to private life he became president 
of Wheeling Intelligencer. Although he 
was with the Intelligencer for a compara- 
tively few years he remained active in 
the publishing business until his death. 
As a young man he was associated with 
his father in the iron business and later 
he was engaged in the manufacture of 
tin plate. 
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Under his will he set up a trust to be 
known as the “Laughlin Trust.” This 
plan was conceived by Mr. Laughlin to be 
“conducive to general happiness and well 
being that heads of large families be en- 
couraged to own their own homes.” 

The trust provides that homes shall be 
built and sold to worthy residents of 
Ohio County, West Virginia, at the ac- 
tual cost to the trustees. No interest is 
to be charged, and life and accident in- 
surance is to be carried free on the pur- 
chaser, to insure the family’s retention of 
the place in case of death. Fire and tor- 
nado insurance is also to be carried free 
and charged to the principle of the trust. 

The payments on the homes are to be 
made monthly, or as the trustees and 
purchasers see fit and are not to exceed a 
reasonable rental for the property. The 
payments are to be placed back in the 
general fund to be used over again. 

The homes are to cost between five and 
ten thousand dollars and are not to be 
built in rows or of a set design. Each 
house is to be individually designed and 
located in various parts of the city. 

Flexibility is stressed, and if at any 
time in the future the plan is in need of 
revision or is not practical the trustee is 
to apply to the courts for permission to 
revise. It is an effective hedge against 
unforseen events that arise in a perpetual 
trust. Additional funds may be added 
to the trusts if other citizens of Wheel- 
ing care to contribute. 

The plan is very carefully laid out and 
should, so far as a trust of this type is 
concerned, be workable with the mini- 
mum of effort. 


Charles H. Strong 
Industrialist 


Charles H. Strong, iron, coal and util- 
ities executive, publisher and an early 
member of the American Liberty League, 
appointed the Girard Trust Company, 
Philadelphia, as co-executor and co-trus- 
tee of his estate. 


Mr. Strong rose from a shipping clerk 
to the presidency of the Mount Hickory 
Iron Works. He was president of the 
Union Coal Company of Shamokin, 
Pennsylvania, a vice president of the 
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Youghiogheny River Coal Company and 
president of the Spring Valley Coal 
Company of Illinois and of the one-time 
Erie and Pittsburgh Railroad. He or- 
ganized the Edison Electric Light and 
Power Company fifty years ago; it later 
became the Erie County Electric Com- 
pany. 

In 1902 Mr. Strong began his publish- 
ing career with the organization of the 
old Dispatch Publishing Company, Erie, 
Pennsylvania, which after two successor 
organizations now publishes The Erie 
Dispatch-Herald. 


Peter Doelger 
Brewery Company President 


Peter Doelger, son of Peter Doelger 
founder of the brewery by that name and 
in later years president of the concern, 
named the Central Hanover Bank and 
Trust Company, New York City, execu- 
tor and trustee of his estate. 

The Peter Doelger brewery occupied 
an entire block in New York City until 
prohibition came and the old land mark 
was virtually abandoned. The site has 
since been converted into a fashionable 
residential section. 

In addition to Mr. Doelger’s activities 
in the brewing company he was president 
of Peter Doelger, Inc., real estate, and 
also president of the Interborough Mu- 
tual Indemnity Insurance Company. 


Diminishing Horsepower Tempts Fate 


A twenty-eight year old horse, the chief 
item in the estate of Mrs. Sarah Lawson, 
of Rochester, N. Y. has caused a dispute be- 
tween the eight heirs. The two factions, 
equally divided, both claim the aged beast 
to be rightfully theirs. Unable to effect a 
compromise, the surrogate set February 5 
as the date for the next hearing. The at- 
torney for one faction protested: “His Hon- 
or is tempting fate, the estate may die in 
the meantime.” 


R 


All unpaid bills due Dr. Ira T. Johnson, 
Rochester physician who died on August 4, 
1936, were cancelled in his will. A pleas- 
ant-tasting dose for a doctor to leave one. 





The Trust Officer’s Library 


Federal Taxes on Estates, Trusts 
and Gifts, 1936-37 


ROBERT H. MONTGOMERY, C.P.A., Counsellor- 
at-Law, former president, N. Y. State Society of 
Certified Public Accountant, and ROSWELL 
MAGILL, Professor at Columbia Law School. 
Ronald Press, New York. $7.50. 


This by now almost traditional volume 
justifies its latest revision not so much be- 
cause of changes in the 1936 law, for they 
were comparatively few and unimportant, 
but by the plethora of judicial pronounce- 
ments, some of which have clarified am- 
biquities but many, according to the auth- 
ors, stirring up more fresh problems than 
they settled. As in the past, the authors 
have coordinated in excellent style the pro- 
visions of the Revenue Act, the Treasury 
Regulations and Rulings, Court and Board 
decisions. Outstanding among new points 
discussed are the income tax on grantors of 
irrevocable trusts, the estate tax on differ- 
ent forms of insurance policies and settle- 
ments, valuation of stocks and the Treasury 
Regulations resolving most statutory doubts 
against the taxpayer. 

A very important addition to this edition 
is a chapter entitled “Planning the Disposi- 
tion of an Estate.” This inclusion is the 
result of the realization that, with estate 
and gift tax rates at their highest level in 
history, the selection of modes of disposi- 
tion is a vital problem. Without doubt, this 
book is an invaluable aid to all concerned 
with the administration and conservation of 
estates. 

fn en (J 


Federal Tax Handbook, 


1936-37 


ROBERT H. MONTGOMERY. Ronald Press Co., 
New York. $10. 


Income 


The companion piece to “Estates, Trusts 
and Gifts” maintains the high standards set 
by earlier editions and reflects the author’s 
wealth of knowledge and experience as an 
accountant and tax expert. As in the for- 
mer works, Mr. Montgomery reasonably 
finds fault with “many unsound, unfair and 
discriminatory provisions” of the federal in- 
come tax law. It is his firm conviction 
that the law is undesirable because of the 
innumerable variations between Treasury 


practice and business practice, especially in 
the calculation of net income. 

Avowedly, he has no objection to high 
rates, but he does quarrel with the unjust 
results engendered by a combination of 
higher rates and inconsistent concepts of 
net income. This book, like its. predeces- 
sors, is an excellent aid in mitigating un- 
due incidence of the tax burden, for the 
author’s views have been repeatedly upheld 
by the courts. As he so aptly phrases it, 
“it is silly to pay more than we owe, but 
we will pay more if we fail to acquaint our- 
selves with all of our rights and privileges.” 

——_o—_—___——__ 


Charitable Trusts 


EWAN CLAGUE, Director of Research, Commun- 
ity Council of Philadelphia and Pennsylvania 
School of Social Work. Published by the Joint 
Committee, Philadelphia. $1. 


This 1388 page report is the result of a 
study made by a Committee on Charitable 
Trusts appointed by the Council to inquire 
into the operations of such trusts in and 
around the city of Philadelphia. It details 
the sizes and general purposes of funds es- 
tablished for charitable purposes and the 
objects of benefaction. Most of the figures 
are based on reports from Philadelphia trust 
institutions in 1931. They show that al- 
most $5,800,000 was earned by charitable 
trust funds administered by trust compan- 
ies in that city. 

At the end of the survey is a chapter on 
conclusions and recommendations. Chief 
among the latter are the suggestions that: 
intelligent guidance should be given testa- 
tors by lawyers and trust officers in draw- 
ing wills; no trust should be established in 
perpetuity; accumulation should be limited; 
the purpose and size of the fund should be 
reasonably related to each other; and full 
responsibility and large discretion should be 
given to the trustees. 

—_9—____ 

The Association of Appraisal Executives 
has published a pamphlet entitled “Basic 
Standards of Appraisal Practice and Proce- 
dure”, designed to clarify the confusion and 
misunderstanding of valuation and other 
property facts. 

(Other book reviews are published on 

page 98.) 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K.'Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Lichliter, Jacksonville; 
Counsel, Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank 

INDIANA: Leo M. Gardner and William H. Krieg—Jones, Hammond, Buschmann & 
Gardner, Indianapolis; Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Driscoll, Fletcher, Dorsey & Barker, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

* RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 
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Fiduciary Decisions 


Accounting—Court—Accounting by 
a Receiver of a Defunct Corpor- 
ate Conservator may be Filed and 
Approved in the Circuit Court 
as Well as County or Probate 
Court 


Illinois—Appellate Court 


People ex rel. Nelson v. Ottawa Banking & 
Trust Co., 287 Ill. App. 499. 


An Illinois bank (which became insolvent) 
was acting as conservator of Wicks Estate, 
by appointment of the Probate Court. Pur- 
suant to statute, the receiver filed resigna- 
tion of the bank as conservator. In the 
meantime, ward had died and an individual 
was appointed and qualified as administra- 
tor. Receiver filed a final account and re- 
port of bank as conservator in receivership 
proceedings pending in the Circuit Court, 
and the report was approved as filed. The 
administrator asked that the order be va- 
cated and set aside. The motion was grant- 
ed, and upon objections to certain invest- 
ments of the ward’s funds by the bank, the 
court held certain of the investments were 
proper and others were wrongful and unlaw- 
ful. The decree, which appears to have 
been approved by the attorneys for all par- 
ties concerned, ordered the receiver to de- 
liver to the administrator securities repre- 
sented by the approved investments in kind, 
and further ordered that in lieu of the un- 
lawful investments the receiver should pay 
to the administrator the cash amount repre- 
sented by such investments. This amount 
was never paid. Pursuant to petition filed 
by the administrator, the court entered an 
order on the receiver to show cause why 
such payment should not be made. The re- 
ceiver filed an answer that he had filed a 
notice of appeal from the original order. The 
sole question involved in the appeal was 
whether or not the Circuit Court, being the 
forum of the receivership proceedings, had 
jurisdiction to enter the decree, the jurisdic- 
tion of the court having been questioned 
by the Auditor of Public Accounts with 
whom a fund deposited for the benefit of 
trust creditors was deposited. 

HELD: Circuit Courts are courts of orig- 
inal jurisdiction and are vested with juris- 
diction of the liquidation of closed banks. 
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Said courts must necessarily have jurisdic- 
tion to approve reports and accounts of de- 
funct banks as conservator, etc., in order to 
properly settle the accounts and distribute 
the assets of the defunct bank. However, 
the court modified the order entered by the 
Circuit Court to provide that the sum for 
which the defunct bank, as conservator, was 
liable should be paid by the receiver in due 
course of administration and liquidation of 
said bank so that the claim would be paid 
by the receiver along with other claims of 
the same class on a parity. 
——_o—__——_—_——__ 
Accounting — Court — Burden of 
Proof To Show Propriety of In- 
vestments—Necessity of Confir- 
mation of Appointment By Court 
Order 


Minnesota—Supreme Court 


Malcolmson, et al. vs. Goodhue County National 
Bank of Redwing, December 31, 1936. 


The Trustee filed in the District Court a 
petition for allowance of its final account 
and the beneficiaries filed objections to the 
allowance of the account with respect to 
two bonds which had been purchased by the 
Trustee for the trust estate. The Trustee 
failed to produce in court any records show- 
ing from whom the bonds had been pur- 
chased, or the date of purchase. 

HELD: In the absence of such proof the 
allowance of the Trustee’s final account 
could not stand against the objection of the 
beneficiaries, stating that the burden of 
proving that the Trustee had no financial 
interest in an individual capacity in the 
making of trust investments falls upon the 
Trustee. The court reiterated the rule that 
a Trustee cannot purchase or deal in trust 
property for his own benefit or on his own 
behalf, either directly or indirectly, and de- 
clared that the burden fell upon the Trus- 
tee to prove that it had not violated this 
rule, and that, in the absence of such proof, 
the transactions involving the purchase of 
the bonds became a voidable one at the elec- 
tion of the beneficiaries. 

The court also held that, where the ap- 
pointment of the Trustee had not been con- 
firmed as required by a statute passed in 
1933 governing accounting by Trustees, the 
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appeal period specified in such statute was 
not applicable, and that the beneficiary 
could appeal from the order of the trial 
court allowing the account, even though the 
time for appeal specified by such statute 
had expired, the period for appeal being 
governed by an earlier statute. 

so 


Assets— Administration — Appoint- 
ment of Administrator Upon Pre- 
sumption of Death from Seven 
Years’ Absence 

North Carolina—Supreme Court 


Chamblee v. Security National Bank, 211 N. C. 
48, decided Dec. 16, 1936. 


The ward of the defendant bank having 
been declared incompetent was confined to 
a hospital for the insane, from which he es- 
caped on April 19, 1927. Nothing more was 
heard from the ward subsequent to his dis- 
appearance. After the expiration of seven 
years from the disappearance of the ward 
the plaintiff made application for letters of 
administration to the Clerk of the Court 
who was required by statute to ascertain 
by affidavit of the applicant, or otherwise, 
the death of the decedent and his intestacy. 
Following grant of letters of administra- 
tion the plaintiff administrator instituted 
suit against the Guardian to recover the 
property of the alleged decedent. 

HELD: The presumption of death from 
seven years’ absence is a presumption of 
fact which may be rebutted, but the pre- 
sumption stands in the absence of any evi- 
dence to weaken the presumption, and upon 
proof of such absence administrator may be 
appointed who is entitled to assets of the 
estate. 
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Assets—Administration— Claim on 
Account of National Bank Stock- 
holders’ Liability Filed Within 
the Year of Probate Barred as 
Against Executor 


United States Supreme Court 
Pufahl v. Parks, 81 L. Ed. 73 


Writ of Certiorari to the Appellate Court 
of Illinois to review its judgment in this 
case (originally reported in Trust Compan- 
ies, April 1936 at 454) was granted by the 
Supreme Court. 

Parks died in 1928 owning certain shares 
of a National Bank. Letters were issued in 
that year and all assets of the estate were 
inventoried. In 1931, the Bank was declared 
insolvent and an assessment levied by the 
Comptroller of the Currency against all 
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stockholders, including the executors of the 
Parks Estate. The executors refused to 
honor the demand for payment, and in 1933, 
before distribution of the estate, a claim 
was filed in the Probate Court for the as- 
sessment with interest. The claim was dis- 
allowed in 1934 by the Probate Court. The 
receiver appealed to the Circuit Court and 
then to the Appellate Court, both of which 
affirmed the judgment of the Probate Court. 
The estate claimed that the collection of the 
claim against assets inventoried within the 
year as against the executors was barred by 
the statute. The receiver claimed that the 
statutes gave his claim a quality superior 
to that of other contingent claims against 
decedents estates and that it must be recog- 
nized by state tribunals without regard to 
limitations upon allowance imposed by state 
laws. 

HELD: The liability imposed by the Fed- 
eral Statutes on National Bank stockholders 
is a contingent liability no different from 
any other contingent claim against an es- 
tate, and the statute evidences no intent to 
prefer the assessment over other claims 
against the estate or to exempt the receiver 
of a National Bank from the pursuit of 
remedies prescribed by the local law for 
collection of claims of the same sort. In 
Illinois, a creditor, whose claim against a 
decedent’s estate is not due, may present it 
for allowance and settlement, provided the 
liability of the decedent was absolute. Con- 
tingent claims may not be proved. A claim 
not presented within the year, though not 
entitled to be paid from assets inventoried 
within the year, is not barred, but may be 
collected out of assets subsequently discov- 
ered, and this is so whether the failure time- 
ly to present the claim was due to the cred- 
itor’s negligence, or to the fact that the 
claim was contingent in character and did 
not become absolute by the happening of the 
contingency during the year. If the claim 
is contingent, and the liability of the estate 
does not become absolute until after the ex- 
piration of the year, the creditor may re- 
cover from the distributees to the extent of 
the assets received by them respectively. 
One who has failed to present his claim to 
the Probate Court, or to institute suit or 
action on it within the year, cannot resort 
to a court of equity to have his demands 
paid out of undistributed inventoried as- 
sets. Therefore, the judgment of the Illinois 
courts disallowing the claim against assets 
inventoried within the year as against the 
executor was correct. 


Reported by R. J. Frankenstein, Jr. 
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Assets—Administration — Right of 
Creditor to Proceed Against Leg- 
atee After Order Barring Claims 
in Absence of Refunding Bond 


New Jersey—Court of Errors and Appeals 
Carter v. Fidelity Union Trust Co., 120 N. J. Ea. 
578. 


The case revolves around a disputed claim 
against the estate of Sarah A. Carter, de- 
ceased, on a promissory note held by John- 
son, the payee named in said note. Mrs. 
Carter died in April, 1931, leaving a will in 
which she appointed the appellant, her son, 
as sole executor, and gave him all her resi- 
duary estate after payment of debts and 
funeral and testamentary expenses. He 
proved the will, and took the usual orders 
limiting and barring creditors, but filed ne 
account, relying on the exemption in sec- 


tion 120 of the Orphans Court act (Comp. . 


Stat. p. 3855). After the order barring 
creditors, the respondent trust company 
presented a claim on the note, which the 
executor rejected. 

The orphans court ordered an account to 
be filed, as was proper, and it was filed ac- 
cordingly. It disclosed that the executor, 


after paying debts and charges, had some 
$84,000 in his hands as executor, adding un- 


der the subtitle “Statement of Assets”: 

“At the time this accounting is made 
there are no assets of the estate of Sarah 
E. Carter in the hands of the accountant or 
under his authority or control.” 


To this rather paradoxical statement the 
claimant excepted, on the ground that the 
account should show where the balance was, 
and how distributed, if such were the fact. 
Carter then amended the account to show 
that the balance had been paid over by him- 
self as executor to himself individually; re- 
serving the right to object that the claim- 
ant had no interest in the estate as a cred- 
itor or otherwise. Thereupon the orphans 
court, upon exception by the respondent 
claimant, ordered Carter to file a refunding 
bond to himself as executor for the balance 
so distributed to him. 


HELD: A claimant, presumptively bona 
fide, who has failed to put in his claim be- 
fore order barring creditors was made, may 
resort to assets distributed to a legatee in 
a suit based on such claim, either on a re- 
funding bond or at large, and if the former, 
such claimant has a status to pray, and the 
orphans court has jurisdiction to order, the 
executor to procure a refunding bond from 
the legatee in case no such bond has been 
filed. 
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Where the same person is both executor 
and legatee, he is certainly amenable to the 
court as executor, and the court has un- 
questionable jurisdiction to order the execu- 
tor to demand and procure the bond from 
himself as legatee. It is the executor’s 
duty in protection of undisclosed creditors 
who may later appear. It is mere casuis- 
try to attempt to evade a responsibility as 
executor to take a refunding bond on the 
ground of identity of executor and legatee. 

It is said that a refunding bond is need- 
less, because the creditor has a direct right 
of action against the legatee, as already 
noted, But that right exists independent of 
statute, and the statute simply provides an- 
other remedy by suit on the refunding bond. 
The creditor may elect his remedy, whether 
directly against the legatee independent of 
the statute, or on the bond under the stat- 
ute. If he elect the latter course, it is with- 
in the power and the duty of the court to 
put him in the way of pursuing it. 

0 


Assets—Administration — Tracing 
Estate Funds Mingled with Ad- 
ministrator’s Personal Funds 


Tennessee—Supreme Court 
Barry v. Hensly, 98 S.W. (2d) 102. 


R. M. Barry, president of First State 
Bank of Erwin, qualified as administrator 
of the estate of William J. Jones. In 1929 
he received a check for $5600.00, being bal- 
ance on a war risk insurance policy issued 
to Jones, payable to “R. M. Barry, Adminis- 
trator of the estate of William J. Jones.” 
This check he deposited in his private ac- 
count in the First State Bank. The great- 
er part of the deposit was taken up by an 
overdraft of Barry’s and the rest he check- 
ed out for his personal use. 

The bank failed, and on May 2, 1930, the 
receiver commenced an advertisement for 
creditors. At the time of its failure there 
was cash in the bank amounting to $3,912.- 
04. It had $3,774.37 on deposit with other 
banks, but this sum was consumed in pay- 
ment of debts due these other banks. It 
was not until June 8, 1931, that the pres- 
ent suit was instituted. 

HELD: (1) There is a presumption that 
a trustee which commingles a trust fund 
with its individual funds, and makes with- 
drawals, will withdraw its individual funds 
first, and preserve the trust. This pre- 
sumption applies to a trustee ex maleficio 
as well as to an express trustee. 

(2) The bank, by reason of the manner in 
which the check was drawn, was put on 
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notice that the proceeds of the check were 
to be held in trust and became a co-trus- 
tee with Barry. And because Barry was 
the sole agent of the bank in accepting the 
deposit, his knowledge was imputable to the 
bank. 

(3) The claim, although not filed within 
90 days after the date of the first publica- 
tion (as required by statute) should be al- 
lowed, and claimants were entitled to parti- 
cipate in all assets undistributed at the 
time of filing claim under Code Sec. 5985. 

(4) For these reasons the beneficiaries of 
the trust were entitled to follow the fund 
into the cash assets of the bank going into 
the hands of the receiver. The beneficia- 
ries were entitled to a decree for $3,912.04. 


ee 


Assets—Protection—Direct Liability 
of Estate for Emergency Supplies 
of Food for Livestock Pending 
Appointment of Administrator 


Massachusetts—Supreme Judicial Court 

Wilder Grain Co. v. Felker, 1936 A.S. 2307— 

December 8, 1936. 

In this case an exception was made to 
the rule that no indebtedness incurred after 
the death of the decedent can be a direct 
charge against the estate. The decedent 
was a farmer, keeping horses and poultry. 
His daughter livde on the farm with him. 
After his death there was no feed for either 
horses or poultry; and to keep them from 
starving the daughter’s husband persuaded 
a grain dealer to supply grain on the credit 
of the estate. This occurred before the ap- 
pointment of an administrator. The estate 
proved insolvent. 

HELD: Owing to the special emergency 
involving the preservation of the assets of 
the estate, the grain dealer’s account should 
be treated as a direct charge against the es- 
tate and be preferred over the other cred- 
itors in insolvency as an administration ex- 
pense. The court emphasized the point that 
doctrine of this case would apply only in 
the case of a real emergency, where the 
need is immediate, absolute, and imperative 
in order to preserve the estate. 


——————0— 
Charitable Trusts — Directions To 
Accumulate—Rule Against Per- 
petuities 


Massachusetts—Supreme Judicial Court 


Frazier v. Merchants National Bank, 1926 A.S. 
2403. Dec. 30, 1936. 


The will, after providing for two small 
legacies, gave the residue to a trustee with 
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directions to allow the income to accumu- 
late until the fund amounted to one million 
dollars, and then be held as a permanent 
trust fund for the benefit of the Salem 
Hospital. It was admitted that the gross 
estate did not exceed $117,000.00. 

HELD: The hospital was a public char- 
ity, and the fund vested in it immediately 
as sole beneficiary. The directions to ac- 
cumulate affected only the time of enjoy- 
ment, and did not prevent immediate vest- 
ing. Hence the trust did not violate the 
Rule against Perpetuities. 

Secondly, the gift was not contrary to 
public policy. While there are reasonable 
limits to the right of a testator to impound 
present-day wealth in the hope of project- 
ing his ideas into the future, in this case 
the period of accumulation did not seem 
unreasonably long. 

eS 


Drafting—Wills and Trusts—Val- 
idity of Trust Created—Applica- 
tion of Equitable Conversion— 
Remainder Interests 


Kansas—Supreme Court 
Anderson v. Wise, 144 Kan. 612. 


The portions of the will which call for a 
construction are as follows: 

“Item 2. I hereby give, devise and be- 
queath to my beloved wife, Anna C, Wise, 
the use and proceeds of all my property, 
real and personal, which I may own or 
possess at the time of my death, whereso- 
ever said property may be situate, to be 
used by her during her life or until her re- 
marriage; the same is to be managed and 
held in trust by my executors hereinafter 
appointed for her own use and benefit. 

“Should my wife, Anna C. Wise, remarry, 
then this provision in my will shall be null 
and void, and my property shall be divided 
among my children or their issue as here- 
inafter provided.” 

“Item 5. After the death of my beloved 
wife, or remarriage, I direct my executors 
hereinafter named to sell all my property, 
real, personal, and mixed, and convert the 
same into cash, and to distribute the same 
in equal shares among my several children, 
to-wit (naming them), share and share 
alike. If anyone should be dead leaving is- 
sue, his or her issue is to take the share 
given to his or her parent.” 

“Lastly, I do hereby constitute and ap- 
point my beloved wife, Anna C. Wise, and 
my daughter, Bertha A. Wise, and my son, 
Arthur C. Wise, executors and trustees of 
this my last will and testament, with full 
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power and authority to make, execute and 
deliver any and all conveyances and other 
papers that may be necessary to carry out 
the provisions of my last will and testament 
according to the terms thereof...” 

HELD: The provisions of the will do not 
authorize an equitable conversion of the real 
property into personalty; the trust purport- 
ed to have been created thereunder is void; 
the remainders over after the life estate 
were vested at the death of the testator in 
the eleven children and were not contingent; 
the provision with reference to remarriage 
of the widow could serve only to accelerate 
the possession and enjoyment of the vested 
remainders; the issue of the children of the 
testator, born or unborn, have no interest, 
contingent or otherwise, in the real prop- 
erty of the testator and hold no right, title 
or interest necessary to the execution of a 
valid and legal oil and gas lease on the real 
estate of the testator. 


In the course of its opinion, the court 
stated that where land is directed to be 
converted into money all parties beneficial- 
ly interested have a right to take the prop- 
erty in its unconverted form. In the case 
at bar this was done when all of the bene- 
ficiaries executed oil and gas leases and al- 
so by the answers filed in the case. The 


court cites Schneider v. Schneider, 185 Kan. 


734, 12 P. 2d. 834, in which it is held that 
equitable conversion should not be applied 
when the necessity for it does not exist. 


0. 


Escrow — Validity of Subscription 
Agreement as Affected by Will 


Kansas—Supreme Court 


The Southwestern College of Winfield v. Hawley 
as executor, 144 Kan. 652. 


This case involves the question whether a 
subscription to the endowment and susten- 
tation funds at a college is enforceable by 
the college. The testator signed what is 
called an estate pledge which was to become 
due upon his death and payable out of his 
estate. Upon his death, the college filed a 
claim against his estate. It was first con- 
tended that the subscription was testamen- 
tary in character and was revoked by the 
will. 

HELD: The instrument was not testamen- 
tary in character and was not revoked by 
the will and was supported by consideration. 
It did not express a gift inter vivos, but be- 
came an escrow deliverable to the college 
on death of the subscriber, although at the 
time of deposit the depositor retained priv- 
ilege to withdraw the instrument. 
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On the question of escrow, the court 
stated that the subscriber to the estate 
pledge did not deliver the pledge directly to 
the college at the time of execution but de- 
livered it to the president of a bank with 
the instructions “Hold for instructions of 
C. Lundstrom. In case of demise of Lund- 
strom, immediately deliver to Southwestern 
College,” and that the effect of this deposit 
of the instrument is to be determined ac- 
cording to the intention of the parties to 
the transaction. Further, that Lundstrom, 
the subscriber, could have recalled the in- 
strument and done with it as he pleased, 
but he did not have to leave the instrument 
with the depositary until he (Lundstrom) 
died; that public policy favors such ar- 
rangements for the benefit of churches, hos- 
pitals, colleges, etc., and the result is, the 
instrument was simply an escrow. The 
court further stated that to constitute an 
escrow the instrument must pass uncondi- 
tionally from control of the depositor, but 
that this rule is not so arbitrary and in- 
flexible as to defeat the intention of parties 
engaged in worthy enterprises. The court 
further stated that the conclusions which 
have been expressed are supported by what 
they regard as the better decisions dealing 
with the most nearly identical situation, cit- 
ing Daggett v. Simonds, 173 Mass., 340, 53 
N. E, 907. 


————0 


Expenses—Liability of Husband for 
Funeral Expenses of His Wife 


Massachusetts—Supreme Judicial Court 


Magrath v. Sheehan, 1936 A.S. 2429. Dec. 31, 


1936. 


While under our statutes the primary 
liability for funeral expenses rests upon 
the estate of the decedent, and any per- 
son who supplies the funeral or pays for 
it may recover from the estate, if there is 
any, this does not supplant the obligation 
of a husband to provide a proper burial 
for his dead wife, the latter liability be- 
ing based on fundamental concepts of de- 
cency and humanity. Consequently, when 
a woman dies, and her husband makes no 
provision for her funeral, anyone who 
justifiably meets the necessity of provid- 
ing the funeral under proper circumstan- 
ces may recover the cost from the hus- 
band, even though the husband and wife 
were living apart and he was not informed 
of her death; provided the living apart 
was either because of his fault or with 
his consent. 
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Expenses—Trusts— Reimbursement 
of Trustee for Expense Incurred 
in Defending Trust 


California — District Court of Appeal 


Estate of Spencer, 87 Cal. App. Dec. 826,—— 
Cal. App. (2d) , December 18, 1936. 


On appeal from order settling first an- 
nual account of trustee under testamentary 
trust. 

HELD: Trustee entitled to reimbursement 
of expenditures for daily transcript of testi- 
mony in suit previously brought against 
trustee attacking validity of trust; also ex- 
penditure for attorney’s fees in same action. 


a 


Gifts—Effect of Provision In Sale 
Contract Authorizing Transfer to 
Purchaser Without Further Pay- 
ment on Vendor’s Death 


California — District Court of Appeal 


Estate of McEuen, 87 Cal. App. Dec. 800,—— 
Cal. App. (2d) . December 17, 1936. 


Decendent entered into written contract 
whereby decedent agreed to sell certain real 
property on installments. Contract con- 
tained provision (written in at decedent’s 
request after execution of contract) that in 
event of vendor’s death, property was to be 
purchaser’s without further payment. Ven- 
dor having died, purchaser filed petition in 
his estate to require executrix to convey 
property without further payment. Order 
granting petition reversed. 

HELD: Clause interpolated in contract of 
sale not valid testamentary disposition be- 
cause not executed as such, and not gift be- 
cause not immediately effective, but only a 
promise to give. 


————0 


Guardianship — Personal Liability 
for Loss of Funds Deposited 
Without Specific Authorization by 
Court 


Maryland—Orphans’ Court of Baltimore City 


In the Matter of the Estate of Frederick Fay, ‘#-n 
Infant; The Daily Record, January 8, 1937. 


Section 251 of Article 93 of the Maryland 
Code provides: 


“The Orphans’ Court may, in their discretion, 
and whenever it shall seem proper to them, either 
ex officio or upon application, order any adminis- 
trator to whom they may have granted adminis- 
tration, or any guardian whom they may have ap- 
pointed, or whose bond they may have approved, 
to bring into Court, or place in bank, or invest in 
bank or other incorporated stock, or any other 
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good security, any money or funds received by 
such administrator or guardian; and the Court 
shall direct the manner and form in which such 
money or funds shall be placed in bank or invested, 
and the same shall at all times be subject to the 
order and control of the Court.” 


The Guardian of the infant deposited 
$537.00 in the Baltimore Trust Company in 
her name as Guardian, subject to the joint 
control of the Bonding Company as provid- 
ed by Article 93, Section 40. Subsequent 
to this, the Orphans’ Court passed several 
orders authorizing withdrawals from the 
bank for the maintenance and support of 
the ward. At no time was an order passed 
specifically authorizing the deposit in the 
bank in question. 

In the final administration account, which 
was filed after the failure of the bank, the 
Guardian charged herself merely with the 
unrestricted portion of the balance, and the 
face value of the certificate of beneficial in- 
terest issued by the bank. Exceptions were 
filed on behalf of the ward. 

HELD: The exception should be sus- 
tained. 

The purpose of Section 251 of Article 93 
was to provide an additional safeguard on 
funds held by executors, administrators, or 
guardians. Without a specific order, such 
persons, while subject to the jurisdiction of 
the Orphans’: Court, are personally liable 
for any loss caused by the failure of a de- 
positary, and the authorization by the Court 
from time to time of withdrawals would not 
amount to a ratification of the selection of 
such depositary. 


ne 


Mortgages—Participations— Nature 
of Interest of Participants in 
Property Acquired on Foreclosure 


New York—Surrogate’s Court, N. Y. County 


Matter of Lockwood, New York Law Journal, 
January 7, 1937. 


Application by three remaindermen of a 
testamentary trust which had terminated, 
to compel the trustee to convey undivided 
interests in real property acquired by the 
trustee upon the foreclosure of a mortgage 
a participation in which had been held in 
the trust estate. The participation in the 
mortgage had been allocated to this trust 
by the corporate trustee pursuant to the 
provisions of subdivision 7 of Section 188 
of the New York Banking Law, which pro- 
vided in part as follows: 

“Investments in bond and mortgage by any 


such corporation [trust company] as *** testa- 
mentary trustee *** may be made by apportion- 
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ing or by transferring to any estate or fund so 
held a part interest in a bond and mortgage held 
by or in the name of such corporation ***. Such 
corporation, in any case where it shall have ap- 
portioned or transferred a part interest in any 
bond and mortgage ***, shall be authorized and 
empowered, in behalf of all persons interested 
therein, to collect the principal and interest and 
to satisfy and discharge the mortgage on receiv- 
ing payment thereof ***, *** ‘to enforce in its own 
name by appropriate action or proceeding, includ- 
ing foreclosure, any and all of the covenants in 
the said bond and mortgage, to take such other 
measures for the protection of the mortgage loan 
and the preservation of the security and the man- 
agement of, utilization and sale of any real es- 
tate which may be acquired on foreclosure as may 
be necessary and appropriate and to exercise all 
other rights of ownership in respect of the entire 
bond and mortgage***,”’ 


HELD: The application should be denied 
on two grounds: 

First. As between the Trust Company 
and the participants, the investment retain- 
ed its character as personalty which it was 
the duty of the Trust Company to convert 
into money and to distribute to the parti- 
cipants; and 

Second. The statute above quoted gave 
to the Trust Company specific authority to 
hold the legal title to the property in its 
entirety for the proper administration, 
management, operation and ultimate liq- 
uidation of the property for the benefit of 
all parties who had interests in the mort- 
gage. 

a 


Powers—Appointment of Trustees 
—Successor Fiduciary—Compen- 
sation 


Washington—Supreme Court 


Thomas v. Nat’l Bank of Commerce of Seattle. 
60 Pac. (2d) 264. 


(1) The testatrix left the bulk of her es- 
tate to the National City Bank of Seattle in 
trust and provided “It is my will that 
George C. Wheeler of Seattle serve as a 
joint trustee with my trustee above named, 
with equal authority but the title and pos- 
session of the trust estate and of its se- 
curities and accumulations shall be vested 
in my first named trustee solely.” Appel- 
lants contend that no legal title being vest- 
ed in Wheeler, he cannot be a Trustee. 

HELD: Wheeler is a quasi trustee 
charged with all the duties and entitled to 
all the benefits which the will in clear lan- 
guage imposes and bestows. If necessary 
to sustain the trust, the will would bear the 
construction that the title vested in both 
trustees.. 

(2) After the inception of the Trust the 
National City Bank of Seattle was con- 
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solidated with the National Bank of Com- 
merce of Seattle, and the latter bank 
served as Trustee without objection until 
the present suit. 

HELD: By the consolidation, National 
Bank of Commerce succeeded to the rights 
of the National City Bank by operation of 
law. If there was anything informal in 
the record of its right to act as Trustee, 
the present decree cures the defect, 

(3) The Trustees had been computing 
their fees on the appraised value of the es- 
tate in the probate proceeding although 
several years had elapsed and values gener- 
ally had gone down. 

HELD: Where Trustees’ fees are to be 
based on values, it is the duty of the Trus- 
tees to fairly fix and determine just and 
reasonable values before attempting to 
compute the fee. Slight fluctuations do not 
call for a new appraisement, but in times 
of rapid and extreme changes annual val- 
uations would be but fair while in more 
settled times valuations less frequently 
made should suffice. 


a 

Powers — Limitations — General 
Rules of Law Modified by Ex- 
press Testamentary Direction 


Kansas—Supreme Court 


First National Bank in Wichita v. The Magnolia 
Petroleum Co., 144 Kan. 645. 


This was an action for a declaratory judg- 
ment touching the powers of the plaintiff 
as trustee of the late Charles S. Biddle of 
Sedgwick County, Kansas. On March 29, 
1927, Biddle died testate. Item 14 of his 
will was as follows: “I direct my executor 
and trustee in the management of my es- 
tate to follow as nearly as possible and 
practicable the general policy I have pur- 
sued in the management of my estate.” 

The chief asset of the estate was a 10,000 
acre ranch on which certain oil and gas 
leases had been entered into by Biddle when 
he was living. When these leases expired, 
his trustee negotiated for the renewal of 
the leases. Since a considerable amount 
was involved, the oil company hesitated to 
pay the amount without an authoritative 
adjudication that the trustee had power to 
execute a renewal of the leases. 

HELD: When the purposes of a trust are 
legitimate and clearly expressed by its 
founder, there is no occasion to examine the 
general rule of law touching the powers of 
the trustee, nor to write a dissertation on 
his right to exercise those powers. 

The court went on to say, “Here the pur- 
poses of the founder are stated in language 
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so simple and comprehensive that nothing 
is left for interpretation. The trustee is 
directed to rent, manage and control the 
Comanche county ranch, following ‘as near- 
ly as possible and practicable, the general 
policy’ pursued by the testator himself. The 
testator leased the ranch for oil and gas 
prospecting and development and agreed to 
accept 10 cents an acre per annum for the 
postponement of the time in which pros- 
pecting and development of the gas and oil 
possibilities of the ranch should be com- 
menced. In leasing the ranch the trustee 
was exercising a power specifically con- 
ferred on him by the will, and following as 
nearly as practicable the policy of the tes- 
tator.” 


— $$ 
Powers—Limitations — Purchase of 
Controlling Stock by Executor 


Washington—Supreme Court 
In re Estate of Johnson, 60 Pac. (2d) 271. 


In the testator’s estate were 498 shares 
of stock in a corporation in which two ad- 
ditional shares were outstanding. 249 
shares were bequeathed to the executrix and 
249 shares to the four daughters of the 
deceased by a former marriage. The execu- 
trix bought the two remaining shares with 
her own funds, thus giving her control of 
the company. The daughters filed a peti- 
tion in the probate proceeding to have the 
two shares brought into the estate. The 
judgment sustaining a demurrer to the pe- 
tition was affirmed. 

HELD: The executrix did not violate her 
duty to administer the trust solely in the 
interests of the beneficiaries, with undivid- 
ed loyalty to the Trust. The executor of 
the estate of a deceased person acts in a 
trust capacity, and is not permitted to make 
a profit out of the trust. The court, hav- 
ing previously held that an executor could 
purchase stock from a beneficiary, in the 
absence of fraud, concluded that the execu- 
trix could purchase stock from third per- 
sons with her individual funds, without 
committing a breach of her trust. 

a 
Taxation — Inheritance — Basis of 

Valuation — Deductions — Com- 

munity Property 


Washington—Supreme Court 

Wittwer v. Pemberton, 88 Washington Decisions 

38. 

HELD: (1) Pursuant to Statute, the 
State properly adopted the Federal valua- 
tion fixed by the Internal Revenue Depart- 
ment as the basis for the tax where the 
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Federal valuation was higher than the 
State appraisal. 

(2) The entire Federal estate tax paid 
may be deducted from decedent’s half of 
the community property of husband and 
wife for the purpose of determining the 
amount of tax due the State. — 

(3) Funeral expenses and cost of monu- 
ment or crypt are deductible from the en- 
tire community estate, and not from the 
one-half thereof which passes by inheri- 
tance, 

(4) Income taxes accrued or due at time 
of death are deductible from decedent’s half 
of the community estate, where tax was 
based on separate returns of the deceased 
member of the community. 


ee es 


Taxation—Inheritance — Effect of 
Discriminatory Statutes—Consti- 
tutionality 


United States Supreme Court 


Binney v. Long, Commissioner, U. S. Law Week, 
Dec. 15, 1936, Page 7. 


The State of Massachusetts enacted on 
June 27, 1907, (Statutes 1907, Chapter 563) 
a statute which, by certain amendments 
thereto (see General Laws, Chapter 65) was 
made applicable to all property passing by 
deed, grant, or gift *** made or intended to 
take effect in possession or enjoyment after 
the death of the grantor or donor, if such 
death occurs subsequent to the passage 
hereof, and by an amendment provided, in 
part, “that all property within its jurisdic- 
tion *** which shall pass by a deed, grant, 
or gift *** made or intended to take effect 
in possession or enjoyment after death *** 
to any persons, absolutely or in trust *** 
shall be subject to a tax. 

The taxpayers, who are the appellants, 
are remaindermen who took an interest in 
possession in 1931 after the death of their 
mother. The mother was a life tenant un- 
der certain trusts, one of which was created 
by her in 1877, in which she conveyed prop- 
erty in trust, reserving a life estate, with- 
out power to revoke, alter, or amend, and 
to pay the income to her children for twen- 
ty years, at which time the corpus was to 
be delivered to them. In 1862 the grand- 
father of appellants left a trust fund, the 
income of which was payable to their moth- 
er for life, and upon her death, the same was 
distributable to such persons as she might 
appoint, and upon default in appointment 
to her children. The mother also had a life 
interest, with power of appointment, in a 
share of a trust created by the appellants’ 
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grandmother in 1891. The mother did not 
exercise her power of appointment in any 
of these trusts. 

HELD: Under the 1877 trust, appellants 
could be taxed as their interest never vested 
until the death of their mother in 1931. 

The Court held that the statute taxing 
successions does not violate the contracting 
clause of the Federal Constitution or the due 
process clause of the 14th-Amendment inso- 
far as applicable to the transfer in interest 
in a trust estate to the children of the donor 
under a trust created prior to the enactment 
of the statute where the interests of the 
children were contingent, and did not vest 
until the donor’s death subsequent to the 
enactment of the statute. 


The statute enacted in 1909 is, however, 
unconstitutional under the equal protection 
clause of the 14th Amendment insofar as it 
subjects to taxation succession resulting 
from the exercise or non-exercise of a power 
of appointment created by an instrument 
antedating 1907, on the death of the donee 
of the power, without subjecting to such a 
tax succession on the death of a donee of a 
power created by an instrument enacted sub- 
sequent to 1907. Upon its face the statute 
arbitrarily selects a past date, taxing the 
beneficiaries of an act if done prior to, and 
leaving untaxed beneficiaries of a precisely 
similar act if done subsequent to, the date. 


The statute is unconstitutional also in so 
far as it subjects the succession of interest 
under a trust created before 1907 to a tax 
at a higher rate than the succession of in- 
terest under a trust created subsequent to 
such year. The Court held it an arbitrary 
and unreasonable discrimination that the 
beneficiaries of a power must aggregate the 
interest so derived with that enjoyed by in- 
heritance of property owned in fee by the 
donee of the power, if the instrument cre- 
ating the power antedates 1907, but need 
not so aggregate the interests for the pur- 
pose of taxation if the creation of the power 
be subsequent to 1907. The consequence 
that the one must pay at a higher rate on 
the interest falling in at the death of the 
donee of the power than the other who 
takes by reason of an exactly similar event, 
denies the equal protection of the law to 
the former. 

NOTE: A somewhat similar case is that 
of Coolidge v. Long, 282 U. S. 582, decided 
by the Supreme Court of the United States 
in 1931. In this case a deed and declaration 
of trust had been executed on July 29, 1907, 
by J. Randolph Coolidge and Julia Coolidge, 
by the terms of which real and personal 
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property were transferred voluntarily to the 
trustees and the income was to be paid to 
the settlors during their lives, and upon the 
death of the survivor the principal was to be 
divided equally among their five sons, pro- 
vided that, if any of the sons should pre- 
decease the survivor his share would go to 
those entitled to take his intestate property. 
The declaration of trust contained no power 
of revoeation, or modification, or termina- 
tion prior to the death of the survivor of 
the settlors. Both of the settlors died in 
the State of Massachusetts. The State of 
Massachusetts determined that the trust es- 
tates were subject to excise taxes under 
the General Laws, Chapter 65, Paragraph 1. 
It appeared that when the declaration of 
trust was executed no statute was in effect 
under which the succession of the trust 
property could have been subjected to this 
tax. After the execution of the trust, the 
first relevant statute was approved, but it 
did not apply to property passing by deed 
or gift made prior to its effective date, but 
by certain amendments if property took ef- 
fect in possession after the death of the 
grantor, the same became subject to taxa- 
tion under the act. The Supreme Court 
held that the trust deed was a contract 
within the meaning of the contract clause of 
the Federal Constitution and as they were 
fully executed before the taking effect of 
the state law under which the excise tax 
was claimed the State of Massachusetts was 
without authority by subsequent legislation, 
whether enacted under the guise of its 
power to tax or otherwise, to alter its ef- 
fect or to impair or destroy rights which 
had vested under them. 


a os 


Taxation — Inheritance — Extent of 
Lien 


Washington—Supreme Court 


In re Estate of Kennedy, 88 Washington Decis- 
ions 48. 


The testatrix left an estate of which a 
good part was real estate. The executor 
failed to return any inheritance tax to the 
State of Washington. The Supervisor of 
the Inheritance Tax and Escheat Division 
filed his findings in the probate proceedings 
determining the tax due to be $348.41. 
Goss and wife, who had purchased a piece 
of real estate appraised at $300.00 from the 
executor, filed their objections, especially 
to the purported lien on the real estate pur- 
chased by them. The proceeds of the sale 
were used for paying in part the expenses 
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of administration and claims filed against 
the estate. Goss and wife claimed the tax 
should have been assessed against the three 
legatees and not against the real estate pur- 
chased by them, The statute provides that 
the inheritance tax shall be and remain a 
lien on the estate from the death of the 
decedent until paid. Respondent contended 
that “estate” means the net estate after 
allowable deductions for debts and expenses. 

HELD: The tax is a lien on the entire es- 
tate until paid. The Legislature may re- 
quire as a condition to succession that the 
beneficiaries pay a tax on the portion which 
does not pass but is consumed by charge- 
able expenses, and that the tax shall be a 
lien on the whole estate. 


. -- OQ 
Taxation—Inheritance—Tax on Suc- 
cession by Joint Tenants—Retro- 
activity of Act 


Maryland—Circuit Court for Baltimore County 


Mylander v. Connor, Register of Wills, The Daily 
Record, January 11, 1937. 


Chapter 124 of the Acts of 1936 imposed 
a tax (at various rates) upon the right of 
a beneficiary to receive property. Section 
105A provided, among other things: 


“The taxes imposed by the two preceding Sec- 
tions of this sub-title shall apply to all tangible 
or intangible property, real or personal, passing 
either by will or under the intestate laws of this 
State, or by deed, gift, grant, bargain, or sale 
made in contemplation of death, or intended to 
take effect in possession at or after the death of 
a decedent, including property in which the de- 
cedent, prior to his death, had an interest as 
joint tenant or tenant in common, and including 
property over which the decedent retained any 
dominion during his lifetime.” 


It was contended by the complainant that 
the tax if applied to a joint tenancy created 
prior to its passage was unconstitutional 
because of its retroactive effect. 

HELD: The Statute was not unconstitu- 
tional when so applied. The Act by its 
terms taxes the succession at the death of 
the cotenant and does not purport to tax the 
creation of the joint tenancy. The Court, 
citing Griswold v. Helvering, 290 U. S. 55, 
said: 

“Under the Statute the death of the decedent 
is the event in respect of which the tax is laid. 

It is the existence of the joint tenancy and not its 

creation at the earlier date which furnishes the 

basis for the tax.” 
. nn © eo 

A belief in spiritualism and in the receipt 
of messages from the dead is not evidence 
of insanity—Donovan v. Sullivan, 1936 A. S. 
(Mass.) 2149. 
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Wills—Probate—Conflict of Laws— 
Law of Situs of Real Estate Gov- 
erns Probate in That Jurisdiction 


New York—Surrogate’s Court, Westchester County 


Matter of Weber, New York Law Journal, Jan- 
uary 9, 1937. 


Decedent, while a resident of New York, 
executed a will which made no mention of 
a widow. Thereafter he married and 
moved to Connecticut, of which state he 
died a resident, leaving his widow him sur- 
viving. The Connecticut court denied pro- 
bate of the will on the ground that his. sub- 
sequent marriage revoked the will. The 
decedent left real estate situated in West- 
chester County, New York. Under the law 
of the State of New York, Section 35 of 
the Decedent Estate Law, subsequent mar- 
riage revokes a will only as to the sur- 
viving spouse, who, in the absence of an 
ante-nuptial agreement, is entitled to the 
same share of the estate of the testator as 
he or she would have been if such will had 
not been made. 

HELD: The will should be admitted to 
probate in Westchester County. The 
court applied the doctrine that the disposi- 
tion of property by will is governed by the 
lex loci sitae rei, citing Matter of Connell, 
221 N. Y. 180. 

a! 
Wills—Probate—Minor Not Estop- 
ped to Contest Validity 


Tennessee—Court of Appeals 
Hodges v. Hale, 97 S.W. (2d) 454. 


(certiorari denied by Supreme Court) 


Here it appeared that a bill had been filed 
in the Chancery Court by Ida Mae Hale, 
Helen Hodges and Stanley Hodges (a 
minor) asking a construction of the will of 
Mary Elizabeth Hodges. This suit was 
prosecuted to a final decree, was appealed, 
and was finally decided by the Supreme 
Court. 


The instant suit was then brought in the 
Circuit Court, contesting the will and seek- 
ing to set it aside. The suit was by Ida 
Mae Hale, Helen Hodges and Stanley 
Hodges, the latter having come of age. 

HELD: Ida Mae Hale and Helen Hodges 
Hale were precluded from maintaining the 
present will contest suit because of their 
former suit to construe the will, by the doc- 
trines estoppel in pais and judicial estoppel. 
Stanley Hodges, however, was not estopped. 
The minor could not make an election and 
his next friend or guardian could not do 
so for him. 
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Wills—Probate—Validity when Ex- 
ecuted as Part of Initiation 


Florida—Supreme Court 


Vickery v. Vickery, 170 So. 745. Nov. 23, 1936. 
Rehearing den. Dec. 10, 1936. 


William Charles Vickery made applica- 
tion to become a member of the Scottish 
Rite Masons and was accepted for member- 
ship. After presenting himself for initia- 
tion he was informed that, since he had not 
made a will, he must do so before proceed- 
ing further in his induction to membership. 
He thereupon made a will upon one of the 
lodge’s printed forms, giving his property 
to his wife. The will was signed “William 
Charley Vickey.” The execution was oth- 
erwise regular. 

HELD: The presumption of validity ex- 
tends to a will executed as a part of testa- 
tor’s initiation into a secret society, but 
where the testator did not sign his exact 
name, and uncertainty and doubt is other- 
wise shown (the court’s opinion does not 
disclose how) to have surrounded the execu- 
tion of the document, the court will not re- 
verse the order of the probate judge deny- 
ing probate of the will after affirmance by 
the Circuit Court having intermediate ap- 
pellate jurisdiction. 

——$—— 9 —____.. 
Wills — Public Policy — Validity of 

Gift to Mother who Gives Birth to 

Greatest Number of Children 


Ontario—Supreme Court 
Re Millar, 1936, O. W. N. page 579 


Charles A, Millar was a barrister prac- 
tising in the City of Toronto, and one of 
His Majesty’s Counsel learned in the law, 
and in his will he prefaced his gifts by this 
recital: 

“This will is necessarily uncommon and 
capricious because I have no dependents or 
near relations and no duty rests upon me 
to leave any property at-my death and what 
I do leave is proof of my folly in gathering 
and retaining more than I required in my 
lifetime.” 

After a number of uncommon and capri- 
cious specific bequests, he devised the resi- 
due (an amount of some hundreds of thou- 
sands of dollars) at the expiration of ten 
years from his death to “the mother who 
has since my death given birth in Toronto 
to the greatest number of children as shown 
by the registrations under the Vital Statis- 
tics Act, if one or more mothers have equal 
highest number of registrations under the 
said Act to divide the said moneys and ac- 
cumulations equally between them.” 
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HELD: .The Court of first instance has 
held that the will does not offend against 
public policy, that the word “children” when 
used in any testamentary document always 
means legitimate children, and that the 
gift of the residue is valid. 


———__—_ 9. 
Introducing Our Legal Editors 
Pope F. Brock 


Pope F. Brock, legal contributing editor 
from Georgia, was born in Stephens Coun- 
ty, Georgia, on October 13, 1888, and at- 
tended the Public Schools of that County. 
In 1911, he graduated from the University 
of Georgia with his Bachelor of Arts de- 
gree, and obtained his B. L. degree from the 
same institution in 1913. He also studied 
law at the University of Michigan. 

From 1911 
to 1914, he was 
Instructor in 
the Depart- 
ment of His- 
tory at the 


University of 


Georgia. He | 
was president ~ 
of the Alumni 4 
Association of 
the University 

in 1911. 

In 1914, Mr. 
Brock resigned 
from the fac- 
uly of the 
University of 
Georgia and 
went to Macon, Georgia, to enter the prac- 
tice of law, and continued in the practice 
there for eighteen years. From 1915 to 
1924, he was Assistant General Counsel for 
the Georgia Casualty Company. He be- 
came a member of the firm of Brock, Sparks 
& Russell in 1920. This firm was dissolved 
in 1932, when he: moved to Atlanta and be- 
came associated with the firm of Spalding, 
MacDougald & Sibley. Later, this firm was 
reorganized under the name of Spalding, 
Sibley, Troutman & Brock. 

The firm of which Mr. Brock is a member 
is counsel for Trust Company of Georgia, 
and he handles much of the legal work for 
the Trust Department of this institution. 

In 1916, he was a Second Lieutenant in 
the National Guard of Georgia, and served 
as such in the Second Georgia Regiment on 
the Mexican Border in 1916 and 1917. He 
is a member of the Atlanta, Georgia, and 
American Bar Associations. 


POPE F. BROCK 
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